
 

 

CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE: 04/29/2022 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 

07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of 

the Court day preceding the hearing, notice is given of an intent to argue the 

matter as set forth herein. Counsel or self-represented parties must email 

Department 07 to request argument and must specify, in detail, what 

provision(s) of the tentative ruling they intend to argue and why. Counsel or 

self-represented parties requesting argument must advise all other affected 

counsel and self-represented parties by no later than 4:00 p.m. of his or her 

decision to appear to argue and of the precise issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude 

any party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

ALL APPEARANCES TO ARGUE WILL BE BY ZOOM (WITH VIDEO 

AND AUDIO CAPABILITY) PROVIDED TIMELY EMAIL 

NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER THE 

ABOVE. THE CLERK OF DEPARTMENT 07 WILL NOTIFY YOU OF 

THE TIME OF YOUR ZOOM HEARING. 

The Court has no ability to effectively conduct hybrid hearings where some 

appear by zoom, while others appear in person. CourtCall is not an option 

for law and motion matters due to voice quality issues. 

The following link is to be utilized for your Zoom hearing:  

https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40

S09KVXp5UT09 

 

Meeting ID: 161 391 3309                                    Passcode: 478010 

mailto:dept07@contracosta.courts.ca.gov
https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09
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If the parties so stipulate the appearance can be in person (at a time 

provided by the Clerk of Dept. 07) provided that the stipulation is given to 

the Clerk of Department 07 by 4:00 p.m.  

 

 

 

 

 

Department 07 

 
 

  

    

1. 9:00 AM CASE 

NUMBER: 

 MSC19-01650 

CASE NAME:  PIPPINS VS WILLIAMS 

 *FURTHER CASE MANAGEMENT CONFERENCE   

*TENTATIVE RULING:* 

 

Continued to 12/1/22 at 10 a.m. for a mandatory settlement conference (MSC) 

and trial setting, if needed. Non expert discovery is to be concluded by 11/30/21 

and that is the court ordered deadline. The parties and anyone with settlement 

authority are ordered to appear in person. In the event the parties all agree to 

private mediation and a mediator before 4 p.m. today, the MSC will be vacated 

and reset for a trial setting conference at 8.30 a.m. on 12/1/22. 

 
 

 

 

 

 

  



 

 

    

2. 9:00 AM CASE 

NUMBER: 

 MSC19-01650 

CASE NAME:  PIPPINS VS WILLIAMS 

 MOTION  IN SUPPORT OF APPLICATION FOR AN ENTRY OF 

DEFAULT+0002-0003-0004+ 

*TENTATIVE RULING:* 

 

 

See Line 3. For the reasons set forth, the Court finds grounds to vacate the 

defaults entered against the cross-defendants. The Court therefore denies as moot 

the motion for entry of default judgments against the cross-defendants. 

 
 

  

 

    

3. 9:00 AM CASE 

NUMBER: 

 MSC19-01650 

CASE NAME:  PIPPINS VS WILLIAMS 

 MOTION  SET ASIDE DEFAULT+0001-0006-0007-0008+ 

*TENTATIVE RULING:* 

 

 

Before the Court is a motion to set aside defaults entered against cross-

defendants Vickey Pippins, Sandria Husband, Myrtle Jones, individually and on 

behalf of the Estate of Moses Jones, and William Simpich on the cross-complaint 

filed by cross-complainants Jeremy D. Williams, Raymond Landry, Synthia 

Jones-Clark. For the reasons set forth, the motion is granted. The defaults of 

Cross-Defendants Vickey Pippins, Sandria Husband, Myrtle Jones, individually 

and on behalf of the Estate of Moses Jones, and William Simpich entered on 

January 11, 2022 shall be set aside and vacated, and Cross-Defendants shall file 

their answers or other responsive pleading(s) in response to the cross-complaint 

by May 16, 2022. Cross-Defendants' request for attorneys' fees for bringing the 

motion is denied. 

Background  

On December 6, 2021, Defendants Jeremy D. Williams, Raymond Landry, and 

Synthia Jones-Clark filed an answer to the third amended complaint and a cross-



 

 

complaint naming as cross-defendants plaintiffs Vickey Pippins, Sandria 

Husband, and Myrtle Jones, individually and on behalf of the Estate of Moses 

Jones, who is now deceased. The cross-complaint also names as a Cross-

Defendant and adds as a new party to the action William Simpich, counsel who 

represents the Plaintiffs and other named Cross-Defendants.  

Counsel for Cross-Complainants filed a Notice of Proof of Service on January 

11, 2022 which shows he served the civil cover sheet, summons, and cross-

complaint pursuant to Code of Civil Procedure section 1010.6(e)(1) on counsel 

Simpich by electronic service on December 7, 2021. On January 11, 2022, 

counsel for Cross-Complainants also filed a request for entry of default against 

all cross-defendants, which was entered by the Clerk of the Court on that date. 

On January 20, 2022, nine days after the defaults were entered, Cross-

Complainants filed a motion for entry of default judgment against all the Cross-

Defendants and Cross-Complainants' "Statement of Damages" under Code of 

Civil Procedure § 425.11. 

On February 7, 2022, all Cross-Defendants filed a motion to set aside their 

defaults under Code of Civil Procedure § 473. On April 7, 2022, Cross-

Defendants filed a revised motion to set aside their defaults primarily to correct 

typographical and formatting errors (Rev. Mot. p. 2, ll. 7-8) and incorporates as 

support the prior memorandum and declaration of William Simpich and other 

materials filed in support of the February 7, 2022 version of the motion. Cross-

Complainants filed an opposition to the motion on April 15, 2022 and a revised 

opposition to the motion on April 18, 2022. 

Standards Governing Motions to Set Aside Default 

Code of Civil Procedure section 473(b) permits the court to "relieve a party or 

his or her legal representative from a judgment, dismissal, order, or other 

proceeding taken against him or her through his or her mistake, inadvertence, 

surprise, or excusable neglect." (Code Civ. Proc. § 473(b).) Courts are typically 

liberal in relieving parties of defaults caused by mistake, inadvertence, or 

excusable neglect and prefer to hear a case on its merits. (Zamora v. Clayborn 

Contracting Group, Inc. (2002) 28 Cal.4th 249, 256 ["the provisions of section 

473 of the Code of Civil Procedure are to be liberally construed and sound policy 

favors the determination of actions on their merits"] [citation omitted].)  

An application for relief must be filed within six months of the date the 



 

 

judgment, dismissal, or proceeding was taken. (Code Civ. Proc. § 473(b).) The 

Clerk's entry of default is considered a proceeding and is the date from which the 

six-month deadline is measured. (Garcia v. Gallo (1959) 176 Cal.App.2d 658, 

669 ["courts have interpreted the clerk's entry of default as a "proceeding" taken 

against the party, which marks the beginning of the period, even though the 

judgment on the default is not entered until later."].) (See also Weiss v. 

Blumencranc (1976) 61 Cal.App.3d 536, 541 [same].) The application for 

discretionary relief also must be accompanied by a copy of the answer or other 

pleading proposed to be filed. (Code Civ. Proc. § 473(b); Henderson v. Pacific 

Gas & Electric Co. (2010) 187 Cal.App.4th 215, 225.) 

Code of Civil Procedure section 473(b) provides both mandatory relief and 

discretionary relief. The motion in this case does not explicitly state whether 

Cross-Defendants seek relief on mandatory or discretionary grounds.  

The test for discretionary relief requires the party seeking relief to show 

excusable error. (Comunidad en Accion v. Los Angeles City Council (2013) 219 

Cal.App.4th 1116, 1132.) Excusable error considers whether "a reasonably 

prudent person under the same or similar circumstances might have made the 

same error." (Id. [italics in original].) "Where the mistake is excusable and the 

party seeking relief has been diligent, courts have often granted relief pursuant to 

the discretionary relief provision of section 473 if no prejudice to the opposing 

party will ensue." (Zamora, supra, 28 Cal.4th at 258.) In such cases, the law 

looks unfavorably on parties who attempt to take advantage of their opponent’s 

mistake, inadvertence, or neglect. (Reed v. Williamson (1960) 185 Cal.App.2d 

244, 248.) "Unless inexcusable neglect is clear, the policy favoring trial on the 

merits prevails." (Minick v. City of Petaluma (2016) 3 Cal.App.5th 15, 24, 

quoting Elston v. City of Turlock (1985) 38 Cal.3d 227, 235 [emphasis added].) 

In cases where “the party in default moves promptly to seek relief, and the party 

opposing the motion will not suffer prejudice if relief is granted … very slight 

evidence will be required to justify a court in setting aside the default." 

[Citations omitted; emphasis added.] (Elston v. City of Turlock (1985) 38 Cal.3d 

227, 235 [superseded by statute on other grounds].) (See also Mink v. Superior 

Court (1992) 2 Cal.App.4th 1338, 1343 ["[w]hen the moving party promptly 

seeks relief [under section 473(b)] and there is no prejudice to the opposing 

party, very slight evidence is required to justify relief"]; Rogalski v. Nabers 

Cadillac (1992) 11 Cal.App.4th 816, 821 [same, reversing order refusing to set 



 

 

aside default and default judgment and citing prompt filing of motion for relief 

and lack of prejudice to plaintiff, despite plaintiff having to oppose the motion to 

set aside the default and delay].) 

A motion to set aside a dismissal under Code of Civil Procedure section 473(b) 

is committed to the sound discretion of the Court, and any doubts in applying the 

statute are to be resolved in favor of the party seeking relief. (Austin v. Los 

Angeles Unified School District (2016) 244 Cal.App.4th 918, 929.) 

Another subdivision of Code of Civil Procedure section 473 addresses the 

Court's correction of clerical errors or void judgments. Under Code of Civil 

Procedure section 473(d), "[t]he court may, upon motion of the injured party, or 

its own motion, correct clerical mistakes in its judgment or orders as entered, so 

as to conform to the judgment or order directed, and may, on motion of either 

party after notice to the other party, set aside any void judgment or order." (See 

also generally Falahati v. Kondo (2005) 127 Cal.App.4th 823, 834 [ 

Analysis 

The motion for relief from default was timely filed within six months after the 

default was taken, and indeed within less than one month after the default was 

entered. The motion is accompanied by copies of proposed responsive pleadings, 

including a motion to quash service of the summons and cross-complaint on 

Cross-Defendant William Simpich, who is also counsel for the Plaintiffs/Cross-

Defendants, and a special motion to strike the cross-complaint under Code of 

Civil Procedure § 425.16 ("anti-SLAPP motion"). The substantive merits of 

those proposed responsive filings are not before the Court on this motion. 

Cross-Defendants contend the defaults against the Cross-Defendants, all of 

whom appear to be named Cross-Defendants in the third cause of action for elder 

abuse, were entered in violation of Code of Civil Procedure section 425.11, 

because the defaults were entered against the Cross-Defendants before any 

Statement of Damages was filed and served on them. The parties do not appear 

to dispute that the claim for elder abuse alleged in the Cross-Complaint, with the 

Cross-Complaint seeking damages "according to proof" (Prayer ¶ A.1) without 

any specific or minimum dollar amount of any damages, seeks recovery of 

damages for personal injury and requires a Statement of Damages to be filed and 

served under Code of Civil Procedure § 425.11. (See Cross-Compl. ¶¶ 74, 79 

[alleging wrongful conduct by Cross-Defendants in violation of the Welfare & 



 

 

Institutions Code resulted in "emergency comatose healthcare" for Myrtle 

Jones].)  

Under Code of Civil Procedure section 425.11, Cross-Complainants were 

required to serve the statement on the Cross-Defendants "before a default may be 

taken." (Code Civ. Proc. § 425.11(c).) "A defendant is entitled to actual notice of 

the liability to which he or she may be subjected, a reasonable period of time 

before default may be entered." (Schwab v. Rondel Homes, Inc. (1991) 53 Cal.3d 

428, 435.) As one Court explained, "The actual holding in Schwab was that the 

plaintiff's failure to provide actual notice of the amount of damages demanded as 

required by statute precluded the plaintiff from taking the defendant's default. 

[Citation omitted.]" (Matera v. McLeod (2006) 145 Cal.App.4th 44, 61 

[emphasis added, citing Schwab, supra, 53 Cal.3d at 430, 435].)  

Though Cross-Complainants contend there is no hard and fast time frame for 

service of the Statement of Damages, the case they cite, California Novelties, 

Inc. v. Sokoloff (1992) 6 Cal.App.4th 936, nevertheless makes it clear that due 

process requires the defendant be apprised of the amount of the damages sought 

within a reasonable time before a default is entered. (Id. at 945 [holding service 

by mail of statement of damages 17 days prior to entry of default was 

sufficient].) They conflate entry of the defaults with entry of a default judgment, 

which has not occurred yet, and argue that the service of the Statement of 

Damages by the end of January 2022 "before any default was entered" provides 

"reasonable notice" under these authorities. (Rev. Opp. p. 4, ll. 10-13.) But a 

default is different from a default judgment. Code of Civil Procedure § 425.11(c) 

by its terms mandates service of the Statement of Damages on the Cross-

Defendants in advance of entry of their defaults, which did not occur in this case. 

(Hamm v. Elkin (1987) 196 Cal.App.3d 1343, 1346 [service of statement of 

damages after clerk's entry of default but before entry of default judgment is 

invalid].)  

In addition, even if the entry of the defaults was not invalid under the foregoing 

authorities, the motion to set aside the defaults and supporting pleadings warrant 

granting discretionary relief from default as to all the Cross-Defendants under 

the standards governing this motion under Code of Civil Procedure section 

473(b). The motion for relief from default is supported by a declaration of 

Simpich explaining that his wife passed away shortly before the deadline for 

response to the Cross-Complaint. (Simpich Decl. 3-5.) He states that he 



 

 

requested that counsel for Defendants/Cross-Complainants grant him a short 

extension of time to respond based on matters he was dealing with after his 

spouse's passing, and that after initially agreeing to the extension, counsel for 

Defendants/Cross-Defendants later refused. (Id.) Counsel indicates he attempted 

to file responsive pleadings on the same date the Cross-Complainants filed the 

request for entry of their default; the filing was rejected by the Court based on a 

mistake in the pleading referring to "Cross-Complainants" rather than "Cross-

Defendants" as the filing party. (Simpich Decl. ¶ 10; Clerk's Notice of Rejection 

dated January 14, 2022.)  

Cross-Defendants moved diligently to set aside the defaults. Cross-

Complainants' opposition does not identify any prejudice Cross-Complainants 

would suffer by setting aside the defaults and allowing the Cross-Complaint to 

proceed on the merits as contemplated by the provisions and policies of Code of 

Civil Procedure section 473(b). The defaults as to all Cross-Defendants entered 

on January 11, 2022 shall be set aside. 

Based on these rulings, the Court does not reach any additional grounds for 

setting aside the defaults that may have been raised by Cross-Defendants in their 

motion, including Simpich's claims regarding invalid service and grounds 

contesting service of the summons and cross-complaint raised by all Cross-

Defendants that may be the subject of their proposed motion to quash service 

submitted as one of their proposed responsive pleadings. The Court makes no 

determination of any of those issues but will address those issues in the future if 

Cross-Defendants elect to file the motion to quash after their defaults are 

vacated.   

The Court notes that after Cross-Defendants' motion was filed, on April 7, 2022, 

Cross-Complainants dismissed the first and second causes of action of their 

Cross-Complaint, and that the anti-SLAPP motion submitted with the motion to 

set aside the defaults is formatted in single line spacing which is not permitted. 

Cross-Defendants shall file any responsive pleadings to the Cross-Complaint by 

May 16, 2022, revised as appropriate in light of Cross-Complainants' dismissal 

of two of the causes of action of the Cross-Complaint and in order to comply 

with the applicable California Rules of Court and Local Civil Rules regarding 

filing and formatting of pleadings.  

Cross-Defendants' Request for Attorneys' Fees 



 

 

Cross-Defendants ask for an award of $3,000 in attorneys' fees in connection 

with their motion. The motion does not cite a statutory or other basis on which 

the Court can make such an award, and even if the Court had the discretion to 

make such an award, the Court declines to do so.  

 
 

 

 

 

    

4. 9:00 AM CASE 

NUMBER: 

 MSC19-01059 

CASE NAME:  POLIZZI VS. HOMECRAFT 

 MOTION  TRANSFER NON-COMPLEX ACTION FOR 

COORDINATION+0003-0005-0013+ 

*TENTATIVE RULING:* 

 

Unopposed motion granted. 
 

 

 



 

 

 

  

  

 

 

 

    

5. 9:00 AM CASE 

NUMBER: 

 MSC21-00589 

CASE NAME:  LINETSKAYA VS ORINDA CARE CENTER, ET AL. 

 HEARING IN RE:  PETITION TO APPROVE MINOR'S COMPROMISE 

TO BE FILED BY PLAINTIFF BY 4/8/22 

*TENTATIVE RULING:* 

 

Unopposed motion granted.  

 
 

  

 

    

6. 9:00 AM CASE 

NUMBER: 

 MSC21-00650 

CASE NAME:  MARIA L SALVADOR VS GULF HARBOUR 

INVESTMENT 

 HEARING ON DEMURRER TO:  000101+0003+ 

*TENTATIVE RULING:* 

 

 

 

Before the Court is Defendant Heritage Bank of Commerce’s (“Defendant” or 

“HBC”) demurrer to Plaintiff’s First Cause of Action for Declaratory Relief and 

Second Cause of Action for Quiet Title. Plaintiff does not oppose the demurrer 

with respect to either cause of action, but requests leave to amend to allow the 

filing of a Second Amended Complaint. Plaintiff attaches a Proposed Second 

Amended Complaint to their filing.  

Given the above, Defendant’s demurrer is granted, with leave to amend. 

 
 

  

 



 

 

 

    

7. 9:00 AM CASE 

NUMBER: 

 MSC21-00880 

CASE NAME:  MAJOR VS ENVIRONMENTAL MATERIALS, LLC 

 HEARING ON DEMURRER TO:  000100+0003+ 

*TENTATIVE RULING:* 

 

Hearing dropped from calendar. Stipulation to allow filing of 1st Amended 

Complaint filed 4/25/22. 

 
 

  

 

    

8. 9:00 AM CASE 

NUMBER: 

 MSC21-01572 

CASE NAME:  LANDRETH VS. COUNTY OF CONTRA COSTA 

 MOTION  BE RELIEVED AS COUNSEL+0001+ 

*TENTATIVE RULING:* 

 

The Plaintiff is ordered to appear in person at 9 a.m.  
 

  

 

    

9. 9:00 AM CASE 

NUMBER: 

 MSC21-01682 

CASE NAME:  HIGGINBOTHAM VS CEBANU 

 HEARING ON DEMURRER TO:  000100+0002-0003-0004-0005-0006+ 

*TENTATIVE RULING:* 

 

Hearing dropped by Court. Amended Complaint filed 4/18/22.  

 
 

  

 

    

10. 9:00 AM CASE 

NUMBER: 

 MSC22-00020 

CASE NAME:  CATTANEO, ET AL. VS MERRILL GARDENS ET AL. 

 HEARING ON PETITION IN RE:  COMPEL BINDING 



 

 

 

ARBITRATION+0002-0003-0004-0005-0006+ 

*TENTATIVE RULING:* 

 

 

Before the Court is Defendant Merrill Gardens at Lafayette (“Merrill Gardens”), 

Defendant SHI-III MG GP, Defendant SHI-III Lafayette, Defendant Merrill 

Gardens, LLC, and Defendant The Merrill Group, Inc. (collectively, 

“Defendants”)’s petition to compel binding arbitration (“Petition”). The Petition 

relates to Plaintiff August Cattaneo, individually and as successor-in-interest to 

the estate of Ruth Cross-Villez (“Plaintiff”)’s complaint for (1) elder 

abuse/neglect; (2) negligence; (3) violation of patient’s rights; (4) wrongful 

death; and (5) survivorship.  

Pursuant to the Federal Arbitration Act, 9 U.S.C. § 1 et seq. (“FAA”) and Cal. 

Code of Civil Procedure (“CCP”) § 1281.2, Defendants bring this petition for an 

order compelling Plaintiff to arbitrate the controversy alleged against 

Defendants. Pursuant to CCP § 1281.4, Defendants seek a stay of all proceedings 

in this court pending the determination of the Petition, and if arbitration is 

ordered, until the arbitration is completed. 

For the following reasons, the petition to compel arbitration is denied. 

Analysis 

“A petition to compel arbitration ‘is in essence a suit in equity to compel specific 

performance of a contract.’ [Citations.]” (Rosenthal v. Great Western Fin. 

Securities Corp. (1996) 14 Cal.4th 394, 411.) “‘[W]hen a petition to compel 

arbitration is filed and accompanied by prima facie evidence of a written 

agreement to arbitrate the controversy, the court itself must determine whether 

the agreement exists and, if any defense to its enforcement is raised, whether it is 

enforceable. Because the existence of the agreement is a statutory prerequisite to 

granting the petition, the petitioner bears the burden of proving its existence by a 

preponderance of the evidence. [Citation.]” (Flores v. Nature’s Best Distribution, 

LLC (2016) 7 Cal.App.5th 1, 8-9.)  

The court must also determine whether the dispute in question falls within the 

scope of that arbitration agreement.’ [Citation.] [Citations.]” (Bruni v. Didion 

(2008) 160 Cal.App.4th 1272, 1283.) Defendants have presented prima facie 

evidence of a written agreement to arbitrate the controversy—a Residency and 

Services Agreement with Merrill Gardens at Lafayette executed by Ruth Cross-

Vilez that includes an arbitration provision. (Goo Decl., Exhibit. A at ¶ Q.)  



 

 

 

Plaintiff’s wrongful death claim is brought as an individual; his remaining claims 

are brought as survival actions on behalf of decedent Ruth Cross-Vilez. (See 

Opp. at 9:7-14; see also CCP §§ 377.60, 377.20.) Under a wrongful death cause 

of action, the enumerated heirs are entitled to recover damages on their own 

behalf for the loss they have sustained by reason of decedent’s death. (See Avila 

v. Southern California Specialty Care, Inc. (2018) 20 Cal.App.5th 835, 844; 

Monschke v. Timber Ridge Assisted Living, LLC (2016) 244 CA4th 583, 587; 

Daniels v. Sunrise Senior Living, Inc. (2013) 212 Cal.App.4th 674, 680.) 

CCP §1281.2 applies, including CCP §1281.2(c). Defendants’ motion is 

evaluated procedurally under CCP §1281.2, despite the arbitration agreement’s 

provision that the claims subject to arbitration “shall be resolved by submission 

to neutral, binding arbitration in accordance with the Federal Arbitration Act.” 

(See Goo Decl., Ex. A, ¶ Q.) California procedure ordinarily applies in 

California courts, and sections 3 and 4 of the FAA ordinarily do not. (See 

Cronus Investments, Inc. v. Concierge Services (2005) 35 Cal.4th 376, 384.) 

Consequently, where, as here, the parties do not “expressly designate that any 

arbitration proceeding should move forward under the FAA’s procedural 

provisions rather than under state procedural law,” California procedures 

necessarily apply. (Id. at 394 [emphasis original].) 

Likewise, CCP §1281.2(c) has been applied where agreements reference the 

FAA but do not expressly state that the FAA procedural rules apply. Section 

1281.2(c), does not defeat the rights granted by the FAA, and is therefore not 

preempted. (See Cronus Investments, Inc. v. Concierge Services, supra, 35 

Cal.4th at p. 393; Avila, supra, 20 Cal.App.5th 835, 840-841 [FAA’s procedural 

rules did not apply where arbitration agreement contained no reference to FAA at 

all, much less an express incorporation of its procedural rules; trial court acted 

within its discretion under CCP 1281.2(c) when it denied petition to compel 

arbitration based on potential of conflicting rulings on son’s arbitrable survivor 

claims based on elder abuse and negligence and son’s nonarbitrable direct claim 

for wrongful death].) 

While Defendants have demonstrated the existence of arbitration agreement with 

decedent (see Goo Decl., Ex. A), Defendants have failed to demonstrate the 

existence of an arbitration agreement with Plaintiff August Cattaneo.  

The operative complaint in this action asserts, inter alia, a cause of action for 

wrongful death which is primarily based on Defendants’ alleged elder abuse of 

decedent. (See generally, Complaint.) This claim is brought by Plaintiff 

individually and is personal to him. 



 

 

 

An arbitration agreement between a care facility and the decedent, even one that 

purports to bind the patient’s heirs such as the agreements here, does not require 

arbitration of such claims. (Avila v. Southern California Specialty Care, Inc., 

supra, 20 Cal.App.5th at pp. 842-845; Bush v. Horizon West (2012) 205 

Cal.App.4th 924, 928-931.) Thus, Plaintiff’s personal claim for wrongful death is 

not subject to arbitration, and Defendants have failed to meet their burden of 

demonstrating otherwise. 

This implicates section 1281.2(c), all three requirements of which are present 

here and weigh in favor of denying this motion. Defendants are a named 

defendant to both the survivorship and wrongful death claims asserted in this 

action. All of those claims involve the same set of operative facts. If the 

survivorship claims were arbitrated while the wrongful death claim was litigated, 

there is a very strong possibility of inconsistent rulings on both common issues 

of law and fact. 

As such, the court exercises its discretion to “refuse to enforce the arbitration 

agreement” pursuant to section 1281.2(c). (See Avila v. Southern California 

Specialty Care, Inc., supra, 20 Cal.App.5th at p. 845; Daniels v. Sunrise Senior 

Living, Inc. (2013) 212 Cal.App.4th 674, 680; Fitzhugh v. Granada Healthcare & 

Rehabilitation Center, LLC (2007) 150 Cal.App.4th 469, 475-476.) 

The petition to compel arbitration is denied. 

 
 

  

 



 

 

 

    

11. 9:01 AM CASE 

NUMBER: 

 MSC15-01622 

CASE NAME:  MCMAHON VS HENDRICKS 

 MOTION  SET ASIDE DEFAULT JUDGMENT+0001+ 

*TENTATIVE RULING:* 

 

 

The Court continues the hearing in this matter to Friday, May 27, 2022 at 9:00 

a.m. 

The Court requests additional briefing on an issue not raised by the parties in 

their moving papers. Namely, the Court requests that the parties brief the issue of 

the Court’s authority to enter a default when a defendant does not appear for 

trial. (See e.g. Wilson v. Goldman (1969) 274 Cal.App.2d 537.)  

Plaintiff’s brief shall be due on Friday, May 13, 2022, limited to 10 pages. 

Defendant’s responsive brief shall be due on Friday, May 20, 2022, limited to 5 

pages. 

 

The parties are strongly encouraged to consider resolving this dispute by way of 

settlement. To that end the parties should consider mediation or a mandatory 

settlement conference.  

 
 

  

 

    

12. 10:00 AM CASE 

NUMBER: 

 MSC17-00470 

CASE NAME:  BEHNAM VS. MIRANDA 

 JURY TRIAL  LONG+21+ 

*TENTATIVE RULING:* 

 

Trial dropped from calendar. Notice of Settlement filed 4/26/22. 

 
 

  

 



 

 

 

    

13. 10:00 AM CASE 

NUMBER: 

 MSC19-01999 

CASE NAME:  SUTHERLAND VS CITY OF RICHMOND POLICE 

DEPARTMENT 

 JURY TRIAL  LONG+7+ 

*TENTATIVE RULING:* 

 

Trial dropped from calendar. Case settled prior to mediation.  

 
 

  

 

    

14. 9:00 AM CASE 

NUMBER: 

 MSC21-02420 

CASE NAME:  HEESOO BUSHNELL VS KAISER PERMANENTE 

 MOTION TO  STRIKE PORTIONS OF PLAINTIFF’S COMPLAINT 

FILED BY DR. ALLAN BUSHNELL, JR.  

*TENTATIVE RULING:* 

 

 

Before the Court is a motion to strike portions of Plaintiff's complaint ("MTS"). 

For the reasons set forth, the motion to strike portions of the Complaint is denied 

on the grounds of mootness to the extent the Court has sustained general 

demurrers to causes of action in which allegations subject to the MTS are 

incorporated, and denied, without prejudice to re-filing as to any other portions 

of the Complaint subject to the MTS. 

Defendant's MTS is before the Court concurrently with Defendant's special 

motion to strike the Complaint and all causes of action alleged under Code of 

Civil Procedure section 425.16 ("anti-SLAPP") and Defendant's demurrer to the 

Complaint. The Court has issued tentative rulings on the anti-SLAPP and 

demurrer, set forth below.  

Code of Civil Procedure section 436 provides that the Court "may" strike 

allegations that are "irrelevant, false or improper matter" or any portion of a 

pleading "not drawn . . . in conformity with the laws of this state." (Code Civ. 

Proc. §§ 436(a) and 436(b).) The statute leaves it to the Court's discretion 

whether to strike portions of a complaint. (Code Civ. Proc. § 436; Clements v. T. 



 

 

 

R. Bechtel Co. (1954) 43 Cal.2d 227, 242; Colden v. Broadway State Bank 

(1936) 11 Cal.App.2d 428, 429.) 

The Court has sustained demurrers to eight of the ten causes of action in the 

Complaint. Based on the ruling on the demurrer, the MTS as to certain portions 

of the Complaint is moot, as the Court has sustained demurrers to the claims in 

which the allegations are made. As to any other portions of the Complaint 

subject to the MTS not rendered moot by the ruling on the demurrer, the Court 

anticipates that Plaintiff may file an amended complaint with material and 

potentially significant changes, and the Court exercises its discretion under Code 

of Civil Procedure section 436 to deny the MTS, without prejudice to re-filing 

after Plaintiff files an amended complaint, or elects not to amend. 

 
 

 

    

15. 9:00 AM CASE 

NUMBER: 

 MSC21-02420 

CASE NAME:  HEESOO BUSHNELL VS KAISER PERMANENTE 

 HEARING ON DEMURRER TO PLAINTIFF’S COMPLAINT FILED BY 

DR. ALLAN BUSHNELL, JR. 

*TENTATIVE RULING:* 

 

Before the Court is a demurrer to Plaintiff's complaint by defendant Allan 

Bushnell, Jr. ("Defendant"). For the reasons and on the grounds set forth below, 

the Court rules as follows: (1) general demurrers to 1st, 2nd, 3rd, 4th, 5th, 9th, 

and 10th causes of action – sustained, with leave to amend; (2) general 

demurrer to 7th cause of action – sustained, without leave to amend, except as set 

forth below; (c) general demurrers to 6th and 8th causes of action – overruled. 

Plaintiff shall file her amended complaint by May 20, 2022.  

Background  

The factual background of the claims Plaintiff Heesoo Bushnell alleges against 

Defendant are described in the tentative ruling issued concurrently on 

Defendant's special motion to strike under Code of Civil Procedure section 

425.16 ("anti-SLAPP motion"). The background is incorporated into this 

tentative ruling; the Court adds references to facts alleged in the Complaint as 

necessary to address the specific causes of action subject to demurrer. 



 

 

 

Standards Governing Ruling on Demurrers 

In ruling on the demurrer, the Court must accept as true all well-pled factual 

allegations of the complaint, but not legal or factual conclusions or contentions 

of law. (City of Dinuba v. County of Tulare (2007) 41 Cal. 4th 859, 865; Carloss 

v. County of Alameda (2015) 242 Cal. App.4th 116, 123 [citing Blank v. Kirwan 

(1985) 39 Cal.3d 311, 318]; Czajkowski v. Haskell & White, LLP (2012) 208 

Cal.App.4th 166, 173 ["a demurrer does not admit the plaintiff's contentions nor 

conclusions of law or fact."].) The Court also considers matters of which the 

Court can properly take judicial notice. (Carloss v. County of Alameda, supra, 

242 Cal.App.4th at 123.)  

In determining whether the complaint states a claim for relief, the Court gives 

"the complaint a reasonable interpretation, reading it as a whole and its parts in 

their context. [Citation omitted.]” (Evans v. City of Berkeley (2006) 38 Cal. 4th 

1, 6.) If a complaint fails to state a cause of action but there is a reasonable 

possibility the complaint can be amended to cure the deficiencies, then leave to 

amend must be granted. (Quelimane v. Stewart Title Guaranty Co. (1998) 19 

Cal.4th 26, 39.) 

Statutory causes of action must be pled with particularity. The particularity 

requirement means that "[g]enerally, '[w]he[n] a party relies for recovery upon a 

purely statutory liability it is indispensable that he plead facts demonstrating his 

right to recover under the statute. The complaint must plead every fact which is 

essential to the cause of action under the statute.'" (Baskin v. Hughes Realty, Inc. 

(2018) 25 Cal.App.5th 184, 207 [quoting Green v. Grimes-Stassforth S. Co. 

(1940) 39 Cal.App.2d 52, 56.) (See also Covenant Care, Inc. v. Superior Court 

(2004) 32 Cal.4th 771, 790 [citing " general rule that statutory causes of action 

must be pleaded with particularity" in context of elder abuse claim].) 

"Standing is the threshold element required to state a cause of action and, thus, 

lack of standing may be raised by demurrer. [Citations omitted.]" (Martin v. 

Bridgeport Community Assn., Inc. (2009) 173 Cal.App.4th 1024, 1031.) Lack of 

standing to sue, which Defendant raises as a ground for his demurrers to all 

causes of action, addresses the party's right to relief as a real party in interest and 

is a ground for sustaining a general demurrer to a complaint. (Parker v. Bowron 

(1953) 40 Cal.2d 344, 351 ["Where the complaint states a cause of action in 

someone, but not in the plaintiff, a general demurrer for failure to state a cause of 

action will be sustained. [Citation omitted.]"]; Friendly Village Community 



 

 

 

Assn., Inc. v. Silva & Hill Constr. Co. (1973) 31 Cal.App.3d 220, 224 ["if the 

complaint shows that he is not a real party in interest and therefore lacks 

"standing" to sue, a 'general' demurrer will be sustained. [Citations omitted.]"].) 

As a general rule, demurrers for uncertainty are disfavored. (Lickiss v. Financial 

Industry Regulatory Authority (2012) 208 Cal.App.4th 1125, 1135.) The Court 

nevertheless can sustain a demurrer for uncertainty and grant plaintiff leave to 

amend to address ambiguities in the pleading. (A.J. Fistes Corp. v. GDL Best 

Contractors, Inc. (2019) 38 Cal.App.5th 677, 695 [" '[U]nder our liberal pleading 

rules, where the complaint contains substantive factual allegations sufficiently 

apprising defendant of the issues it is being asked to meet, a demurrer for 

uncertainty should be overruled or plaintiff given leave to amend.' [Citations 

omitted, emphasis added.]," quoting Williams v. Beechnut Nutrition Corp. (1986) 

185 Cal.App.3d 135, 139, fn. 2].) 

Defendant's Demurrer 

Defendant asserts as to all causes of action general demurrers for failure to state 

a cause of action and lack of standing, as well as special demurrers for 

uncertainty. He also demurs to the ninth and tenth causes of action on the ground 

the claims are subject to the exclusive jurisdiction of the probate court. 

Request for Judicial Notice 

Defendant requests that the Court take judicial notice of a trust proceeding filed 

August 26, 2020, In re Matter of the Bushnell Family Trust, established June 26, 

1995, pending in the Contra Costa Superior Court, Case No. MSP20-00912 

("Trust Case"); and a probate proceeding filed August 28, 2020, In re Estate of 

Allan Bushnell, Sr., pending in the Contra Costa Superior Court, Case No. 

MSP20-00490 ("Probate Case"). The Court grants the unopposed request.  

Analysis 

A. Standing Issues in General as to Claims of Decedent that Survive 

His Demise  

Plaintiff has alleged that Decedent died with a will. (Compl. ¶ 9.) Plaintiff has 

also alleged there is a probate action pending for the estate of the Decedent, a 

fact of which the Court also takes judicial notice. (Compl. ¶ 74; Def. RJN ¶ 2.) 

Plaintiff has alleged she is asserting claims as an individual and as the surviving 

spouse, sole heir, and successor in interest to Decedent under Code of Civil 



 

 

 

Procedure sections 377.11 and 377.32, allegations she incorporates into all the 

causes of action. (Compl. ¶ 1.) She alleges in one paragraph that she is the 

"Representative" of Decedent's estate, but not that she has been appointed as the 

personal representative, which has particular meaning in the context of a probate 

of a decedent's estate. (Compl. ¶ 66, p. 12, ll. 1-2.) (See Prob. Code § 58(a) 

which defines a personal representative.) A successor in interest under Code of 

Civil Procedure section 377.11 is defined distinctly from a "beneficiary of the 

decedent's estate" defined in Code of Civil Procedure section 377.10(a) in the 

case of a decedent who died with a will. (Code Civ. Proc. § 377.10(a) [the 

beneficiary of the decedent's estate means, "If the decedent died leaving a will, 

the sole beneficiary or all of the beneficiaries who succeed to a cause of action . . 

. under the decedent's will."].)  

Pursuant to Probate Code section 7000, "title to a decedent's property passes on 

the decedent's death to the person to whom it is devised in the decedent's last 

will" except that under Probate Code section 7001, the "decedent's property is 

subject to administration under this code, except as otherwise provided by law, 

and is subject to the rights of beneficiaries, creditors, and other persons as 

provided by law." (Prob. Code §§ 7000, 7001 [emphasis added].)  

When a probate is commenced, a personal representative is appointed to 

administer the estate of the Decedent. "The probate court appoints a person or 

firm (called a 'personal representative") to administer the probate of a decedent's 

estate. That person or firm ordinarily is (a) an 'executor" named as such in the 

decedent's will, (b) a successor to that executor, called an 'administrator-with-

the-will-annexed," or (c) an "administrator" where the decedent died without a 

will naming an executor. Anyone having one of these three capacities is 

sometimes referred to as a 'general personal representative' because such a 

person or firm automatically has broad powers. However, when there is no 

general personal representative for an estate (typically because none has yet been 

appointed or because of the death, resignation or removal of the person 

theretofore appointed), the probate court may appoint a person or firm with 

limited powers (limited to those specifically authorized by the court) to 

administer the estate; such a person or firm is called a 'special administrator.' In a 

decedent's estate proceeding the term 'personal representative' can include any of 

the aforementioned appointees." (Estate of Hilton (1996) 44 Cal.App.4th 890, 

894, fn. 1.) "The personal representative has the statutory right and duty to 



 

 

 

collect all obligations owed to the decedent personally (Prob. Code, § 9650, 

subd. (a)(1)), and to maintain actions to recover such amounts (Code Civ. Proc., 

§§ 377.20, 377.30 et seq.)." (People v. Runyan (2012) 54 Cal.4th 849, 857-858.) 

Code of Civil Procedure sections 377.10-377.62 address the commencement or 

continuation of causes of action after a person with a cause of action passes 

away. Causes of action of the decedent survive the decedent's death "[e]xcept as 

otherwise provided by statute." (Code Civ. Proc. § 377.20(a).)  

When the decedent has a cause of action that has not been commenced as of the 

time of his passing, under Code of Civil Procedure section 377.30, the cause of 

action is to be commenced by the personal representative, "or, if none, by the 

decedent's successor in interest." (Code Civ. Proc. § 377.30 [emphasis added].) If 

a person seeks to commence an action as a successor in interest, the person must 

file an affidavit under Code of Civil Procedure section 377.32, which lists a 

series of statements to which the successor in interest must attest in order to 

maintain the action in that capacity. (Code Civ. Proc. § 377.32(a)(1)-(7).) (See 

also Parsons v. Tickner (1995) 31 Cal.App.4th 1513, 1524 [explaining the then 

recently enacted statute authorizes successor in interest to bring action " 'if there 

is no probate'," quoting Ann. Rep. for 1992, 22 Cal. Law Revision Com. Rep. 

(1992) p. 900].) This procedural limitation on standing is necessary to prevent 

conflicting orders and judgments as well as interference with a probate court's 

administration of an estate where a decedent's estate is in fact subject to pending 

probate proceedings. 

Plaintiff filed a successor in interest affidavit after the Complaint was filed. 

While the timing of the filing after the Complaint may not necessarily affect the 

validity of the Complaint (see Aghaian v. Minassian (2021) 64 Cal.App.5th 603, 

614), Plaintiff's successor in interest affidavit is defective and does not meet the 

requirements of Code of Civil Procedure section 377.32(a)(3) and (a)(4). 

Plaintiff has not declared that either that there is no pending proceeding for the 

administration of Decedent's estate, or if the decedent's estate has been 

administered, provided a final order showing the distribution of the decedent's 

cause of action to Plaintiff. (Code Civ. Proc. §§ 377.32(a)(3) and 377.32(a)(4).) 

If Plaintiff seeks to assert claims as a successor in interest, she must be able to 

make the attestations required under this statute. 

The Court examines Plaintiff's standing in the context of each of the specific 



 

 

 

causes of action of the Complaint.  

B. 1st C/A – Elder Abuse/Neglect 

1. Standing 

Welfare & Institutions Code section 15657.3(d) sets forth who has standing to 

bring a claim for elder abuse after the elder passes away. Subject to certain 

exceptions, "after the death of the elder . . ., the right to commence or maintain 

an action shall pass to the personal representative of decedent." (Welf. & Inst. 

Code § 15657.3(d)(1).) The requirement that the action must be commenced by 

the personal representative has two exceptions. Only if (a) there is no personal 

representative, or (b) if the personal representative refuses to commence the 

action or the personal representative's "family or affiliate . . . is alleged to have 

committed abuse of the elder" then a successor in interest under Code of Civil 

Procedure section 377.32, or another "interested person" under Probate Code 

section 48, other than a creditor, a person who has a claim against the estate, or a 

person who is not an heir or beneficiary, may commence the elder abuse action. 

(Welf. & Inst. Code §§ 15657.3(d)(1) and 15657.3(d)(2).)  

A claim for elder abuse and neglect is a statutory claim which must be pled with 

specificity under the authorities cited above. Plaintiff has not pled the facts 

necessary to demonstrate she has standing to commence the first cause of action 

for elder abuse and neglect. Plaintiff has not alleged facts showing that she is the 

appointed personal representative of Decedent's estate so as to give her standing 

to pursue the claim under Code of Civil Procedure section 377.30 and Welfare & 

Institutions Code § 15657.3(d)(1). She has not alleged that there is no personal 

representative in the Decedent's probate case, or that the personal representative 

of Decedent's probate estate has refused to pursue the cause of action. (Welf. & 

Inst. Code §§ 15657.3(d)(1) and 15657.3(d)(2).) Even if she had alleged facts 

showing grounds for the claim to be commenced by a successor in interest, her 

declaration under Code of Civil Procedure section 377.32 is deficient and does 

not meet the statutory requirements for a successor in interest declaration. (Code 

Civ. Proc. §§ 377.32(a)(3) and 377.32(a)(4).)  

The general demurrer to this cause of action for lack of standing is sustained, 

with leave to amend. 

2. Failure to Allege Facts Showing Caretaker or Custodial 

Relationship 



 

 

 

A claim for neglect under Welfare & Institutions Code section 15610.57 requires 

Plaintiff to allege facts to support that the defendant is a person who had "the 

care or custody of an elder." (Welf. & Inst. Code § 15610.57(a)(1).) In addition, 

"the facts constituting the neglect and establishing the causal link between the 

neglect and the injury 'must be pleaded with particularity,' in accordance with the 

pleading rules governing statutory claims. [Citation omitted.]:" (Carter v. Prime 

Healthcare Paradise Valley LLC (2011) 198 Cal.App.4th 396, 407 ("Carter") 

[quoting Covenant Care, Inc. v. Superior Court (2004) 32 Cal.4th 771, 790 

("Covenant Care")].)  

Courts have interpreted the necessary caretaker or custodial role as requiring 

much more than limited interaction with the elder. The Court in Winn v. Pioneer 

Medical Group, Inc. (2016) 63 Cal.4th 148 ("Winn") explained the statutory 

language focuses " on the nature and substance of the relationship between an 

individual and an elder or a dependent adult. This focus supports the conclusion 

that the distinctive relationship contemplated by the [Elder Abuse] Act entails 

more than casual or limited interactions." (Winn, supra, 63 Cal.4th at 158.) The 

Court looked to the series of examples of neglect in Welfare & Institutions Code 

section 15657(b)(1) and found that "each seem[s] to contemplate [] the existence 

of a robust caretaking or custodial relationship—that is, a relationship where a 

certain party has assumed a significant measure of responsibility for attending to 

one or more of an elder's basic needs that an able-bodied and fully competent 

adult would ordinarily be capable of managing without assistance." (Id.) (See 

also Covenant Care, Inc. v. Superior Court (2004) 32 Cal.4th 771, 783 [neglect 

under Welfare & Institutions Code section 15657 does not cover professional 

negligence but refers to " 'failure of those responsible for attending to the basic 

needs and comforts of elderly or dependent adults, regardless of their 

professional standing, to carry out their custodial obligations.' [Citation 

omitted.]" quoting Delaney v. Baker (1999) 20 Cal.4th 23, 34].)  

Plaintiff cites paragraph 30 of her Complaint in which she alleges a contention or 

legal conclusion, pled in the language of the statute, that Defendant had care or 

custody of the Decedent and was in a caretaking or custodial relationship, citing 

Winn. (Opp. p. 10.) Allegations that merely parrot the language of a statute do 

not satisfy the specificity requirement to plead a statutory claim. (See, e.g., 

Hawkins v. TACA Internat. Airlines, S.A., supra, 223 Cal.App.4th at478 ["We 

agree with the airline defendants that simply parroting the language of [Labor 

Code] section 2810 in the complaint is insufficient to state a cause of action 



 

 

 

under the statute."].) 

Plaintiff also points to her factual allegations regarding the medical decisions 

Defendant allegedly made for the Decedent in informing Kaiser his father did not 

want to be resuscitated, did not want feeding tubes or intubation, and later that 

antibiotics for pneumonia should not be administered. (Opp. pp. 10-11 [citing 

Compl. ¶¶ 23-26.) These factual allegations address what Plaintiff alleges 

constitutes Defendant's abuse or neglect, but do not state facts showing 

Defendant's role as a caretaker or custodian for the Decedent as the California 

Supreme Court has interpreted this statute, a fact essential to state a claim for 

elder neglect and abuse based on neglect under Welfare & Institutions Code 

section 15657.  

Plaintiff has not pointed to any facts alleged in the Complaint that Defendant " 

'assumed significant responsibility for attending to one or more of those basic 

needs of the elder or dependent adult that an able-bodied and fully competent 

adult would ordinarily be capable of managing without assistance.' " (Winn, 

supra, 63 Cal.4th at 155, 158.) (See also Oroville Hospital v. Superior Court 

(2022) 74 Cal.App.5th 382, 406 ["That decedent was dependent and vulnerable 

as a general matter does not mean that anyone who entered into her orbit and 

provided her with a service would have entered into a caretaking or custodial 

relationship with her."].) Plaintiff also has not cited any authority that Defendant 

merely making the medical decisions for the Decedent alleged by Plaintiff in 

directing his physicians not to provide antibiotics meets the standards under the 

statute and case law interpreting it to qualify as a robust caretaking or custodial 

relationship.  

The general demurrer to the first cause of action on this ground is also sustained, 

with leave to amend.  

Defendant raises an additional ground for demurrer to this cause of action based 

on Plaintiff's failure to allege facts constituting recklessness or other conduct 

necessary to state this cause of action. Based on the foregoing ruling sustaining 

general demurrers to this claim based on standing and failure to allege facts 

showing a custodial or caretaker relationship, the Court does not address the 

third ground for the general demurrer or the special demurrer for uncertainty. 

C. 2nd C/A – Negligence 

1. Lack of Standing 



 

 

 

Plaintiff alleges that this cause of action is based on a breach of a duty of care 

owed to Decedent by Defendant. (Compl. ¶ 42.) Despite the incorporation of 

paragraph 1 into this claim (Compl. ¶ 40), she does not allege any facts in this 

cause of action by which Defendant breached any duty owed to her. The Court 

therefore interprets this cause of action as being asserted by Plaintiff solely on 

behalf of Decedent as a cause of action that survives his death (Code Civ. Proc. § 

377.20(a)) as Decedent's successor in interest. For the reasons stated with respect 

to the first cause of action, the allegations of the Complaint and Plaintiff's 

declaration under Code of Civil Procedure section 377.32 are deficient and fail to 

allege facts essential to show she has standing to assert this cause of action. 

The general demurrer to this cause of action for lack of standing is sustained, 

with leave to amend. 

2. No Legal Duty 

The elements of negligence are "a legal duty of care, breach of that duty, and 

proximate cause resulting in injury." (Kesner v. Superior Court (2016) 1 Cal.5th 

1132, 1158.) (See also Williams v. Beechnut Nutrition Corp. (1986) 185 

Cal.App.3d 135, 141 ["Four elements are required to successfully plead a 

negligence cause of action: (1) defendant's legal duty of care to plaintiff; (2) 

breach of that duty; (3) injury proximately caused by that duty; and (4) damages 

to plaintiff."].) 

For purposes of a demurrer, "[n]egligence may be alleged in general terms; that 

is, it is sufficient to allege an act was negligently done without stating the 

particular omission which rendered it negligent. [Citations omitted.] '[T]here is 

no requirement that [the plaintiff] identify and allege the precise moment of the 

injury, or the exact nature of the wrongful act.' [Citation omitted.] The complaint 

here alleged that respondents 'negligently cared for, diagnosed and treated' Ms. 

Hahn. Those allegations were sufficient." (Hahn v. Mirda (2007) 147 

Cal.App.4th 740, 747-748 [quoting Guilliams v. Hollywood Hospital (1941) 18 

Cal.2d 97, 102].) Regarding duty, the general rule under Civil Code § 1714 is 

that everyone owes a duty to act with "reasonable care for the safety of others." 

(Cabral v. Ralphs Grocery Co. (2011) 51 Cal.4th 764, 768.)  

Plaintiff alleges alternative series of facts regarding the basis for Defendant to 

owe a legal duty to act with reasonable care toward Decedent. Defendant argues 

that Plaintiff is alleging professional negligence by Defendant as a physician 



 

 

 

without alleging facts showing that Defendant had a patient-doctor relationship 

with Decedent. (Memo. ISO Dem. p. 14, 2-12.)  

To the extent the cause of action is alleged based on a breach of duty by 

Defendant as a physician with a doctor-patient relationship, there are sufficient 

other facts to state a cause of action for negligence not grounded in a physician-

patient relationship. Liberally construing the allegations of the Complaint and 

accepting the allegations as true as the Court must on demurrer, Plaintiff alleges 

(a) that Defendant did not have authority to make healthcare decisions for 

Decedent but undertook to make those decisions for him without determining 

whether he had that authority, (b) that by undertaking to make healthcare 

decisions for Decedent, Defendant had a duty to exercise reasonable care in 

making the decisions for Decedent in accordance with Decedent's wishes, and (c) 

that Defendant breached his duty to exercise due care by making healthcare 

decisions that were contrary to Decedent's known wishes, and unreasonable 

based on Defendant's knowledge that antiobiotics if promptly administered to 

Defendant would provide an effective cure for Decedent's pneumonia and failing 

to administer them would cause Decedent to die. (Compl. ¶¶ 42-44.)  

The general demurrer on the ground of failure to allege a legal duty that was 

breached is overruled.  

Based on the ruling sustaining a general demurrer to this cause of action, the 

Court does not address the special demurrer for uncertainty. 

D. 3rd C/A - NIED 

Plaintiff states she intends to voluntarily drop her third cause of action for 

negligent infliction of emotional distress. (Opp. p. 13, ll. 3-4.) Based on 

Plaintiff's withdrawal of this cause of action, the Court sustains the general 

demurrers to this cause of action, with leave to amend . 

E. 4th C/A - "Intrusion into Private Affairs" 

1. Lack of Standing 

Plaintiff alleges that "Defendant violated Decedent's right to privacy." (Compl. ¶ 

52.) Though this cause of action also incorporates paragraph 1 (Compl. ¶ 51), 

she does not allege any facts in this cause of action by which Defendant violated 

her privacy rights. The Court therefore interprets this cause of action as being 

asserted by Plaintiff solely on behalf of Decedent as a cause of action that 



 

 

 

survives his death (Code Civ. Proc. § 377.20(a)) as Decedent's successor in 

interest. For the reasons stated with respect to the first cause of action, the 

allegations of the Complaint and Plaintiff's declaration under Code of Civil 

Procedure section 377.32 are deficient and fail to allege facts essential to show 

she has standing to assert this cause of action. 

The general demurrer to this cause of action for lack of standing is sustained, 

with leave to amend. 

2. Failure to State Facts Sufficient to State Cause of Action for  

Plaintiff alleges (a) Decedent had a privacy interest in his medical decisions; (b) 

Defendant "intruded" into Decedent's medical decisions; (c) the intrusion into 

Decedent's medical decisions was "highly offensive" because Decedent wanted 

Plaintiff, rather than Defendant, to make those decisions for him. (Compl. ¶¶ 52-

54.)  

"A privacy violation based on the common law tort of intrusion has two 

elements. First, the defendant must intentionally intrude into a place, 

conversation, or matter as to which the plaintiff has a reasonable expectation of 

privacy. Second, the intrusion must occur in a manner highly offensive to a 

reasonable person." (Hernandez v. Hillsides, Inc. (2009) 47 Cal.4th 272, 286.) 

(See also Shulman v. Group W Productions, Inc. (1998) 18 Cal.4th 200, 231 

("Shulman") [in a case involving public disclosure of private facts, stating "the 

action for intrusion has two elements: (1) intrusion into a private place, 

conversation or matter, (2) in a manner highly offensive to a reasonable 

person."].)  

The Court in Shulman explained the common law tort, stating "[t]o prove 

actionable intrusion, the plaintiff must show the defendant penetrated some zone 

of physical or sensory privacy surrounding, or obtained unwanted access to data 

about, the plaintiff." (Shulman, supra, 18 Cal.4th at 232.) "One who intentionally 

intrudes, physically or otherwise, upon the solitude or seclusion of another or his 

private affairs or concerns, is subject to liability to the other for invasion of his 

privacy, if the intrusion would be highly offensive to a reasonable person." (Id.) 

The California Supreme Court in Hernandez explained, "As to the first element 

of the common law tort, the defendant must have 'penetrated some zone of 

physical or sensory privacy … or obtained unwanted access to data' by electronic 

or other covert means, in violation of the law or social norms. [Citations 



 

 

 

omitted.]" (Id. at 286 [quoting Shulman, supra, 18 Cal.4th at 232 and citing 

Shulman, supra, 18 Cal.4th at 230-231].) 

The "tort of intrusion into private places, conversations or matter . . . 

encompasses unconsented-to physical intrusion into the home, hospital room or 

other place the privacy of which is legally recognized, as well as unwarranted 

sensory intrusions such as eavesdropping, wiretapping, and visual or 

photographic spying. [Citations omitted.]" (Shulman, supra, 18 Cal.4th 230-231.) 

The Court in Hernandez also pointed to Sanders v. American Broadcasting 

Companies (1999) 20 Cal.4th 907 ("Sanders"), cited and relied on by Plaintiff, 

which it characterized as a leading case on privacy in the workplace, and which 

links the reasonable privacy expectations to "such factors as (1) the identity of 

the intruder, (2) the extent to which other persons had access to the subject place, 

and could see or hear the plaintiff, and (3) the means by which the intrusion 

occurred. [Citations omitted.] (Hernandez, supra, 47 Cal.4th at 286-287 [citing 

Sanders, supra, 20 Cal.4th at 923].)  

Though the language of the cases addressing the claim of intrusion refer to 

intrusion into private affairs, the methods and types of intrusions discussed in 

cases such as Shulman relied on by Plaintiff involve some physical or sensory 

intrusion into a zone in which plaintiff had a reasonable expectation of privacy, 

such as through physical entry into a space or use of electronic means to enter 

private conversations or matters. (See Shulman, supra, 18 Cal.4th at 232 ["To 

prove actionable intrusion, the plaintiff must show the defendant penetrated 

some zone of physical or sensory privacy surrounding, or obtained unwanted 

access to data about, the plaintiff. The tort is proven only if the plaintiff had an 

objectively reasonable expectation of seclusion or solitude in the place, 

conversation or data source. [Citations omitted.]"].) Notably, the Court in 

Shulman cites a case as an example of what does not constitute intrusion for an 

invasion of privacy claim, Frankel v. Warwick Hotel (E.D. Pa. 1995) 881 F. 

Supp. 183, 188, in which a father's meddling in his son's marriage was held not 

to qualify as intrusion where there was no " 'physical or sensory penetration of a 

person's zone of seclusion'." (Shulman, supra, 18 Cal.4th at 232.)  

Shulman recognizes that private communications with medical providers are 

subject to a right to privacy. (Shulman, supra, 18 Cal.4th at 234 ['patient's 

conversation with a provider of medical care in the course of treatment, 

including emergency treatment, carries a traditional and legally well-established 



 

 

 

expectation of privacy. [Citations omitted.]"].) The facts of Shulman provide 

further elaboration on the tort of intrusion. The plaintiff had been involved in a 

serious car accident, and her rescue and transport to the hospital was taped by a 

video camera operator employed by defendant and later shown on the news. (Id. 

at 210-212.) The video included audio recordings of the victim's communications 

with rescue and medical personnel assessing her condition. (Id.) The Court 

explained the potential zone of privacy and the method of intrusion that might 

provide a basis for her claim, stating that the victim "was entitled to a degree of 

privacy in her conversations with" the rescuers and medical personnel at the 

accident and "in [nurse's] conversations conveying medical information" to the 

hospital. (Id. at 233.) The Court went on to find that the video camera operator 

"perhaps, did not intrude into that zone of privacy merely by being present at a 

place where he could hear such conversations with unaided ears. But by placing 

a microphone on [the nurse's] person, amplifying and recording what she said 

and heard, defendants may have listened in on conversations the parties could 

reasonably have expected to be private." (Id.)  

The Complaint alleges Defendant was Decedent's only biological son, that there 

was an advanced directive listing Defendant as health agent for Decedent, that 

beginning December 9, 2019 the Decedent's doctors discussed Decedent's 

medical condition with Defendant, and that Defendant directed the doctors not to 

provide certain interventions, including antibiotics when Decedent developed 

pneumonia. (Compl. ¶¶ 9, 18, 23-25, 52-55.) The intrusion described in the 

allegations of the Complaint address intrusion into a decision-making process 

but do not allege facts showing a physical or sensory intrusion into zones in 

which Decedent has an expectation of privacy consistent with the types of 

intrusions involved in the cited cases. Plaintiff has not cited any case in which 

the tort of intrusion has been applied in the same or similar circumstances 

alleged in the Complaint. The CACI instruction, which summarizes general 

elements of alternative invasion of privacy claims, is not considered legal 

authority in and of itself. (Evans v. Hood Corp. (2016) 5 Cal.App.5th 1022, 1049 

[" '[J]ury instructions, whether published or not, are not themselves the law, and 

are not authority to establish legal propositions or precedent. They should not be 

cited as authority for legal principles … .' [Citation omitted.]" quoting People v. 

Morales (2001) 25 Cal.4th 34, 48, fn. 7].) 

The Court therefore sustains the demurrer, with leave to amend if Plaintiff can 



 

 

 

allege additional facts to support this claim. Based on this ruling, the Court does 

not address the special demurrer for uncertainty. 

F. 5th C/A – Fraud 

1. Lack of Standing 

Plaintiff has not alleged that any misrepresentations subject to this cause of 

action were made to her or that she relied on any misrepresentations by 

Defendant, and she alleges Decedent was harmed. (Compl. ¶¶ 58-60.) The Court 

therefore interprets this cause of action as being asserted by Plaintiff solely on 

behalf of Decedent as a cause of action that survives his death (Code Civ. Proc. § 

377.20(a)) as Decedent's successor in interest. For the reasons stated with respect 

to the first cause of action, the allegations of the Complaint and Plaintiff's 

declaration under Code of Civil Procedure section 377.32 are deficient and fail to 

allege facts essential to show she has standing to assert this cause of action. 

The general demurrer to this cause of action for lack of standing is sustained, 

with leave to amend. 

2. Failure to State Facts Sufficient for A Fraud Cause of Action 

The elements of a cause of action for fraud are: " '(a) misrepresentation (false 

representation, concealment, or nondisclosure); (b) knowledge of falsity (or 

"scienter"); (c) intent to defraud, i.e., to induce reliance; (d) justifiable reliance; 

and (e) resulting damage.' [Citations omitted.]" (Lazar v. Superior Court (1996) 

12 Cal.4th 631, 638.) A plaintiff is required to plead a claim for fraud with 

particularity by alleging the "who, what, when, and where" of the alleged 

misrepresentation. (Id. at 645.) Liberal pleading rules are not applied to a fraud 

claim in light of the particularity requirement. (Id.)  

Plaintiff generally alleges Defendant made false statements to the hospital, not to 

the Decedent, that Defendant had authority to make medical decisions for 

Decedent and that Decedent would not have wanted to be treated with 

antibiotics. (Compl. ¶ 58.) Plaintiff alleges that Defendant intended Decedent to 

rely on the false statements and that Decedent reasonably relied on the 

statements. (Compl. ¶ 59.) The allegation that Decedent reasonably relied on 

Defendant informing the hospital that Defendant was authorized to make 

Decedent's medical decisions is undermined by the allegation that Decedent told 

the hospital that he wanted Plaintiff to make his medical decisions (Compl. ¶ 18), 



 

 

 

and also by the timing of the alleged false statement regarding Defendant's 

authority, which was apparently made after Decedent was overmedicated and 

incapacitated. (Compl. ¶¶ 21-23.) Similarly, Defendant's alleged false statement 

that Decedent did not want antibiotics was made after Decedent was 

incapacitated and could not have reasonably relied on the statement. (Compl. ¶ 

24.)  

Plaintiff has not alleged with specificity facts showing actual or reasonable 

reliance by Decedent on the alleged false representations, which is required to 

state a cause of action for fraud. (Rossberg v. Bank of America, N.A. (2013) 219 

Cal.App.4th 1481, 1499 [stating establishing the causal relationship between the 

misrepresentations and the harm plaintiff suffered "requires a plaintiff to allege 

specific facts not only showing he or she actually and justifiably relied on the 

defendant's misrepresentations, but also how the actions he or she took in 

reliance on the defendant's misrepresentations caused the alleged damages."].) It 

is not always essential for the misrepresentation to be made directly to the 

plaintiff if it is made to a third party with intent that the plaintiff rely on the 

statement, still it is the "injured actor-in-reliance who has cause to sue." (The 

MEGA Life & Health Ins. Co. v. Superior Court (2009) 172 Cal.App.4th 1522, 

1530.) Plaintiff has not alleged the necessary facts regarding Decedent's reliance 

to state this cause of action. 

The general demurrer to this cause of action for failure to state a cause of action 

for fraud is sustained, with leave to amend. Based on this ruling, the Court does 

not address the special demurrer to this cause of action based on uncertainty. 

G. 6th C/A - Wrongful Death 

1. Lack of Standing 

Code of Civil Procedure section 377.60 provides that a "cause of action for the 

death of a person caused by the wrongful act or neglect of another may be 

asserted" by a surviving spouse, or by the personal representative on the spouse's 

behalf. (Code Civ. Proc. § 377.60(a).) Therefore, Plaintiff has the right to assert 

this claim independent of any status as a beneficiary of Decedent's estate or 

successor in interest under Code of Civil Procedure sections 377.10. 377.11, or 

377.32.  

The demurrer to the wrongful death cause of action based on lack of standing is 



 

 

 

overruled. 

2. Failure to State A Cause of Action 

The wrongful acts or neglect on which Plaintiff's claim for wrongful death is 

based are set forth in the first cause of action for elder abuse/neglect and the 

second cause of action for negligence. (Opp. p. 16, citing Compl. ¶¶ 23-26.) A 

wrongful death cause of action is a separate cause of action from the underlying 

cause of action which may be asserted under Code of Civil Procedure section 

377.30 by the personal representative of Decedent's estate or, if none, by the 

successor in interest. (See Code Civ. Proc. § 377.62(a) ["An action under Section 

377.30 may be joined with an action undersection 377.60 arising out of the same 

wrongful act or neglect."].)  

The Court has found that Plaintiff has adequately pled facts to state the cause of 

action for negligence, though the Court has sustained the general demurrer to 

that cause of action for lack of standing. The Court finds this cause of action is 

also sufficiently pled to state a cause of action.  

The general demurrer to the sixth cause of action for failure to state a claim is 

overruled. 

3. Uncertainty 

Demurrers for uncertainty are disfavored, as set forth in the authorities above, 

and any ambiguity regarding the party asserting this claim can be resolved 

through discovery given the nature of the claim. The special demurrer to this 

cause of action for uncertainty is overruled. 

H. 7th C/A – "Survivorship" 

Defendant properly argues that there is no separate cause of action for a 

"survivor cause of action." Rather, a "survivor" cause of action is a cause of 

action of the Decedent existing prior to his demise that survives Decedent's 

death, pursuant to Code of Civil Procedure section 377.20(a). (Quiroz v. Seventh 

Ave. Center (2006) 140 Cal.App.4th 1256, 1264.) "The survival statutes do not 

create a cause of action. Rather, '[t]hey merely prevent the abatement of the 

cause of action of the injured person, and provide for its enforcement by or 

against the personal representative of the deceased.' [Citation omitted.]" (Quiroz 

v. Seventh Ave. Center (2006) 140 Cal.App.4th 1256, 1264 [quoting Grant v. 

McAuliffe (1953) 41 Cal.2d 859, 864.) The Court therefore sustains the demurrer 



 

 

 

to this cause of action, without leave to amend to reassert this claim as a 

separate cause of action, but with leave to amend other causes of action of the 

Complaint to assert facts supporting the survival of the claim after Decedent's 

death and Plaintiff's standing to bring such claim. The Court does not address the 

special demurrer for uncertainty as to his cause of action based on this ruling. 

I. 8th C/A -Loss of Consortium 

1. Lack of Standing 

The Court interprets the loss of consortium cause of action as being brought by 

Plaintiff in her individual capacity based on the incorporation by reference of 

paragraph 1 of the Complaint and the specific allegations made. (Compl. ¶¶ 68, 

69.) Plaintiff has alleged facts to show her standing to assert a loss of consortium 

claim as Decedent's spouse. 

2. Failure to State A Cause of Action 

Loss of consortium encompasses " 'the loss of conjugal fellowship, affection, 

society and companionship which gives rise to the cause of action.' [Citation 

omitted.]" (Jones v. IDS Property Casualty Ins. Co. (2018) 27 Cal.App.5th 625, 

631 [quoting United Services Automobile Assn. v. Warner (1976) 64 Cal.App.3d 

957, 964].) " 'Consortium' " refers to 'the noneconomic aspects of the marriage 

relation, including conjugal society, comfort, affection, and companionship. 

[Citation.]' [Citation, internal quotations omitted.] Consortium also encompasses 

sexual relations, moral support, and household services. [Citation omitted.]" 

(Mealy v. B-Mobile, Inc. (2011) 195 Cal.App.4th 1218, 1223.) 

Defendant challenges Plaintiff's loss of consortium claim because Decedent was 

diagnosed with pneumonia of the same day that Decedent passed away. Plaintiff 

acknowledges that when surviving spouse brings a loss of consortium claim 

along with a wrongful death claim, any damages for loss of consortium are 

limited to "the lifetime of the injured spouse" to avoid a double recovery with 

post-death damages. (Boeken v. Philip Morris USA, Inc. (2010) 48 Cal.4th 788, 

803.) Defendant essentially contends the time between the pneumonia diagnosis, 

Defendant's alleged instruction not to administer antibiotics to Decedent, and 

Decedent's death is too brief to support a claim for damages between the time of 

injury and death. (Memo. ISO Dem. p. 23-27, citing Compl. ¶¶ 24, 25.)  

Defendant asks the Court to draw the conclusion, as a matter of law, that Plaintiff 



 

 

 

could not have suffered any damages to support a loss of consortium claim, but 

Defendant cites no authority that would allow the Court to make that conclusion 

as a matter of law based on the facts alleged which show sometime between the 

alleged wrongful injury to Decedent and his demise. The Court cannot make 

such a determination from the facts pled as a matter of law on demurrer. Though 

the demurrer to the negligence cause of action is sustained, the Complaint alleges 

facts sufficient to state a substantive cause of action for negligence, which 

provides the predicate support for this claim. 

The general demurrer to the eighth cause of action is overruled.  

3. Uncertainty 

Demurrers for uncertainty are disfavored, as set forth in the authorities above. 

Though the party asserting this claim seems apparent given the nature of the 

claim, any ambiguity regarding the party asserting this claim can be resolved 

through discovery given the nature of the claim. The special demurrer to this 

cause of action for uncertainty is overruled. 

J. 9th C/A – Constructive Trust and 10th C/A – Declaratory Relief 

1. Lack of Standing 

In the ninth cause of action, Plaintiff alleges that Defendant holds any assets 

which he may recover from the estate of the Decedent as a constructive trustee 

with a duty to transfer the assets to Plaintiff and that as "the beneficiary of the 

constructive trust" she is entitled to the benefits of the property. (Compl. ¶ 77.) 

Plaintiff has alleged, among other things, in her tenth cause of action for 

declaratory relief that she seeks a declaration that she is the sole heir and 

executor of the Decedent's estate. (Compl. ¶ 82.) These allegations, along with 

her allegations in paragraph 1 of the Complaint are sufficient to allege facts to 

support her individual standing to pursue these causes of action. 

The general demurrers for lack of standing as to the ninth and tenth causes of 

action are overruled. 

2. Exclusive Jurisdiction of the Probate Court 

"It is the general rule in California that the superior court sitting in probate has 

exclusive jurisdiction to determine the persons and share that each has in the 

estate of a decedent." (Howard v. Bennett (1942) 53 Cal.App.2d 546, 548.) "'The 



 

 

 

Probate Code provides one comprehensive, exclusive method for administration 

upon the estate of decedents.'" (Spencer v. Crocker First Nat. Bank of San 

Francisco (1948) 86 Cal.App.2d 397, 401 [quoting Colden v. Costello (1942) 50 

Cal.App.2d 363, 370 ("Colden")].) "'The proceeding is in rem and the 

jurisdiction of the court is complete over the property of the estate and over all 

persons claiming interests therein under the decedent, as to all matters involved 

in a complete and effective administration.'" (Id. [quoting Colden, supra, 50 

Cal.App.2d at 370).) (See also Probate Code § 7050 ["The superior court has 

jurisdiction of proceedings under this code concerning the administration of the 

decedent’s estate."] and Local Civ. R. 7.1 [probate matters assigned to probate 

division of the Court].)  

Both parties cite and rely on Cabral v. Soares (2007) 157 Cal.App.4th 1234 

("Cabral"). The Court there reaffirmed that challenges to the validity of a will 

"or to the administration of [a decedent's] estate" or a complaint that "seeks to 

effect a distribution of the estate in contravention of the terms" of a will in that 

case must be brought in the probate proceedings. (Id. at 1239, 1240.) The Court 

held that plaintiff should have been granted leave to amend, however, because 

she could potentially plead a cause of action for constructive trust as a creditor's 

suit by seeking to impose a constructive trust on assets the defendants may have 

already received from the estate to satisfy her creditor claim, or if no assets had 

been received, a declaratory relief claim that assets they may receive in the future 

should be held in constructive trust.  

Cabral is distinguishable from this case based on the allegations made by 

Plaintiff in these causes of action, and Cabral did not involve an attempt to deem 

the defendant disinherited under Probate Code section 259. In Estate of Dito 

(2011) 198 Cal.App.4th 791, the Court explained the effect of Probate Code 

section 259, stating "The parties and the court below appear to be operating 

under the assumption that a person found liable for elder abuse is deemed to have 

predeceased the decedent for purposes of any entitlement to property, interests, 

and benefits the abuser would otherwise receive by reason of the decedent's 

death. While that may be the practical effect of section 259 in some cases, the 

statute does not necessarily disinherit an abuser entirely but rather restricts the 

abuser's right to benefit from his or her abusive conduct. [Citations omitted, 

italics in original."  

Plaintiff in effect is seeking a determination from this Court that Defendant 



 

 

 

should be deemed to have predeceased the Decedent pursuant to Probate Code 

section 259 because he engaged in elder abuse or neglect or other conduct and 

that the Court should determine Probate Code section 259 warrants Defendant's 

preclusion from receiving distributions of assets under Probate Code section 259. 

(Compl. ¶¶ 74 [Defendant "seeks to gain" assets of the Probate Case], 75 

[Defendant "shall be deemed to have predeceased Decedent and has no legal 

right to inherit anything from Decedent in his probate case"], 82 [Plaintiff seeks 

(a) a declaration of her rights and duties as Decedent's sole heir and executor of 

his estate, as to Decedent's assets; and (b) a declaratory finding pursuant to 

Probate Code section 259, that DR. BUSHNELL shall be deemed to have 

predeceased Decedent and has no legal right to inherit anything from Decedent 

in his probate case."].)  

These causes of action seek relief that directly enters the realm of the probate 

court's exclusive jurisdiction addressed in the authorities cited above. That the 

remedy provided by Probate Code section 259 is not necessarily absolute 

reinforces that the probate court is the appropriate court to exercise jurisdiction 

over these causes of action, unless Plaintiff can amend her claims to conform to 

the narrow path the Cabral decision may offer.  

The general demurrers to the ninth and tenth causes of action based on the 

probate court's exclusive jurisdiction are sustained, with leave to amend. 

Defendant cites as additional grounds for demurrer failure to state a cause of 

action and a special demurrer for uncertainty. Defendant has not made any 

substantive arguments regarding the general demurrer for failure to state a cause 

of action as to either of these claims. Based on the foregoing rulings, the Court 

does not address those additional grounds for demurrer.  
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Before the Court is a special motion to strike Plaintiff's complaint and each of its 

causes of action made under Code of Civil Procedure section 425.16. For the 

reasons set forth, the motion is denied. 

Background 

Plaintiff Heesoo Bushnell was the spouse of Allan Bushnell, Sr., now deceased 

("Decedent"). (Compl. ¶ 1.) Her complaint alleges ten causes of action against 

Dr. Allan Bushnell, Jr. ("Defendant"), her step-son and the only biological son of 

the Decedent. (Compl. ¶ 3.) She alleges claims individually, as "representative" 

of the Decedent, and/or as "successor in interest" and sole heir of the Decedent. 

(See Compl. Caption, and ¶ 1.)  

The Decedent was 92 years old when he passed away. (Compl. ¶¶ 15, 24.) He 

contracted pneumonia after he was hospitalized following a fall. (Compl. ¶¶ 15-

24.)  

Plaintiff alleges that Decedent informed the RN at his hospital intake that even 

though he had an Advanced Directive on file which designated his former spouse 

and his son (Defendant) as his Health Care agents, he verbally advised that he 

wanted Plaintiff to be his Designated Decision Maker for healthcare issues. 

(Compl. ¶ 18.) Defendant, despite his age, was relatively healthy, with no 

objective symptoms of dementia, and in good enough health that he was being 

evaluated for cornea surgery. (Compl. ¶¶ 12-14.)  

Plaintiff alleges that after Decedent was admitted to the hospital, he resisted 

treatment and wanted to be allowed to go home, in response to which Decedent 

was overmedicated by the hospital with psychoactive drugs and sedatives which 

caused his condition to deteriorate and brought on pneumonia. (Compl. ¶¶ 21, 

22.) On December 9, 2019, Decedent's attending doctor had a discussion with 

Defendant regarding Decedent's Do Not Resuscitate ("DNR") order and 

Decedent not wanting feeding tubes or intubation (Compl. ¶ 23.) On the morning 

of December 11, 2019, Decedent developed pneumonia. (Compl. ¶ 24.) 

Defendant instructed Decedent's doctors not to treat Decedent's pneumonia with 

antibiotics, even though Defendant knew providing antibiotics was not precluded 

by a DNR order, he knew Decedent would have wanted the pneumonia treated if 

Decedent had not been overmedicated with sedatives and other drugs, and knew 

Decedent wanted to live. (Compl. ¶¶ 24, 25.) She alleges Defendant wanted to 



 

 

 

cause Decedent's death by depriving him of antibiotics. (Compl. ¶ 26.) 

Plaintiff alleges ten causes of action described below in connection with the 

Court's analysis of any protected activity related to the claims. The backdrop to 

these claims for relief are allegations regarding a possible motivation for 

Defendant to allegedly seek to cause or hasten Decedent's death, as alleged in 

paragraph 26 of the Complaint.  

Plaintiff alleges that Decedent determined approximately two years prior to his 

death, when he was 90, that he had given enough financial support to Defendant 

and orally informed Defendant he intended that upon Decedent's death, 

Defendant would not receive any interest in a shopping center Decedent owned, 

valued at approximately $12.5 million. (Compl. ¶ 9.) Decedent believed he was 

the sole owner of the shopping center under his family trust, and Defendant knew 

Decedent believed Decedent was the sole owner of the property. (Compl. ¶¶ 10, 

11.) Decedent changed his will to expressly disinherit Defendant. (Compl. ¶ 9.) 

Defendant, however, was aware there were earlier deeds and conveyances that 

gave him an interest in the shopping center. (Compl. ¶ 10, 11.) Implicit in these 

allegations is that Defendant had an interest in the Decedent passing away before 

Decedent learned of the earlier conveyances that would give Defendant a claim 

to the shopping center.  

Defendant's anti-SLAPP Motion 

Defendant moves to strike the Complaint and each of the ten causes of action 

alleged. Defendant's motion relies on grounds (e)(1) and (e)(2) (litigation/official 

proceeding) and (e)(4) (catch all – public free speech) of Code of Civil 

Procedure section 425.16 and seeks to strike all ten causes of action of the 

Complaint. Defendant contends that the "gravamen" of Plaintiff's Complaint 

arises out of Defendant's pursuit of claims in the Trust Case and Probate Case, 

identified below, to enforce his interest in the shopping center (Memo. ISO Mot. 

p. 12, l. 28 – p. 13, l. 3), or his exercise of free speech in his communications 

with Decedent's doctors regarding an issue of public interest (Memo. ISO Mot. p. 

p. 14, l. 3 – p. 15, l. 11), and therefore the Complaint arises out of protected 

activity. Defendant argues that because he has shown the claims arise out of 

protected activity, the burden shifts to Plaintiff to demonstrate a probability of 

prevailing on prevailing on the merits of her causes of action, which she cannot 

meet. 



 

 

 

Defendant has also filed a demurrer to the Complaint and a motion to strike 

portions of the Complaint which are being heard concurrently with the anti-

SLAPP motion. The issues raised in the demurrer and motion to strike are 

addressed in the separate rulings on those matters. (See Joslin v. Third Laguna 

Hills Mutual (2020) 49 Cal.App.5th 366, 371 [" 'In short, in ruling on an anti-

SLAPP motion, courts should consider the elements of the challenged claim and 

what actions … supply those elements and consequently form the basis for 

liability.' [Citation omitted.] We review the parties' pleadings, declarations, and 

other supporting documents 'only "to determine what conduct is actually being 

challenged, not to determine whether the conduct is actionable." ' [Citation, 

internal quotation marks omitted.]'," quoting Park v. Board of Trustees of 

California State University (2017) 2 Cal.5th 1057, 1063, and Talega 

Maintenance Corp. v. Standard Pacific Corp. (2014) 225 Cal.App.4th 722, 

728].)  

Requests for Judicial Notice 

Defendant requests that the Court take judicial notice of: (a) judgment issued in 

the matter of the Estate of Eugene C. Cron, Jr., Alameda County Superior Court 

Case No. H-08148-5 and recorded in the Official Records of Santa Clara County 

("Judgment"), from which Defendant contends his interest in the shopping center 

arises; (b) a trust proceeding filed August 26, 2020, In re Matter of the Bushnell 

Family Trust, established June 26, 1995, pending in the Contra Costa Superior 

Court, Case No. MSP20-00912 ("Trust Case"); and (c) a probate proceeding 

filed August 28, 2020, In re Estate of Allan Bushnell, Sr., pending in the Contra 

Costa Superior Court, Case No. MSP20-00490 ("Probate Case"). Defendant has 

provided a copy of the Judgment and copies of the registers of actions of the 

Trust Case and Probate Case. (Def. RJN Exhs. 1-3.) Though the Judgment is not 

entirely legible, the portion concerning the award of a joint tenancy interest in 

the property in question is sufficiently visible. (Def. RJN Exh. 1.) The 

documents of which Defendant requests judicial notice are relevant to the Court's 

analysis of Prong 1 of the anti-SLAPP motion discussed below, and the Court 

overrules Plaintiff's Evidentiary Objection Nos. 17, 18, and 19. Defendant's 

request for judicial notice is granted, subject to the limitations on judicial notice. 

(Evid. Code §§ 452(c) and (d); StorMedia, Inc. v. Superior Court (1999) 20 

Cal.4th 449, 457, fn. 9 [limit on judicial notice where truth or interpretation of 

document is disputable]; Sosinsky v. Grant (1992) 6 Cal. App. 4th 1548, 1563-



 

 

 

156 [contents of orders].)  

Plaintiff has requested judicial notice of a medical ethics standard (Pl. RJN Exh. 

A), summary information from the California medical license board regarding 

Defendant (Pl. RJN Exh. B), and a stipulated surrender of a medical license by a 

physician in California (Pl. RJN Exh. C), to which Defendant has asserted 

evidentiary objections. The Court sustains Defendant's Evidentiary Objection 

Nos. 66 and 68 (Exhs. A and C) as irrelevant, and overrules Defendant's 

Evidentiary Objection No. B. Plaintiff also attaches a series of decisions 

involving other physicians from jurisdictions outside California. (Pl. RJN Exhs. 

D-L.) The Court denies Plaintiff's request for judicial notice as to Exhibits A and 

C-L.  

The Two-Step Analysis for anti-SLAPP Motions  

Code of Civil Procedure section 425.16(b)(1) provides: "A cause of action 

against a person arising from any act of that person in furtherance of the person’s 

right of petition or free speech under the United States Constitution or the 

California Constitution in connection with a public issue shall be subject to a 

special motion to strike, unless the court determines that the plaintiff has 

established that there is a probability that the plaintiff will prevail on the claim." 

Section 425.16(e) lists activities that qualify as "an act in furtherance of a 

person's right of petition or free speech" under the statute. (Code of Civ. Proc. § 

425.16(e)(1)-(4).)  

In Baral v. Schnitt (2016) 1 Cal.5th 376, the California Supreme Court explained 

the two step approach courts take in ruling on an anti-SLAPP motion: 

First, the defendant must establish that the challenged 

claim arises from activity protected by section 425.16. 

[Citation omitted.] If the defendant makes the required 

showing, the burden shifts to the plaintiff to 

demonstrate the merit of the claim by establishing a 

probability of success. 

(Id. at 384.) (See also Navellier v. Sletten (2002) 29 Cal.4th 82, 88 ("Navellier") 

[if the Court finds the moving party has shown the claim arises from protected 

activity, "it must then determine whether plaintiff has demonstrated a probability 

of prevailing on the claim." (emphasis added)].) 

"The only means specified in section 425.16 by which a moving defendant can 



 

 

 

satisfy the ["arising from" protected activity] requirement is to demonstrate that 

the defendant's conduct by which plaintiff claims to have been injured falls 

within one of the four categories described in subdivision (e), defining 

subdivision (b)'s phrase, "act in furtherance of a person's right of petition or free 

speech under the United States or California Constitution in connection with a 

public issue." [Citation omitted.]" (Equilon Enterprises v. Consumer Cause, Inc. 

(2002) 29 Cal.4th 53, 66.)  

If the moving party does not demonstrate that the claims arise from protected 

activity, then there is no basis to grant the special motion to strike, and the Court 

does not need to address the probability of Plaintiff prevailing on the merits of 

her Complaint. (Code Civ. Proc. § 425.16(b)(1); Navellier, 29 Cal.4th at 88.) 

Prong 1 Legal Framework for Analysis 

A. When A Claim "Arises from" Protected Activity 

"A claim arises from protected activity when that activity underlies or forms the 

basis for the claim. [Citation omitted.] Critically, 'the defendant's act underlying 

the plaintiff's cause of action must itself have been in furtherance of the right of 

petition or free speech.' [Citations omitted.]" (Park v. Board of Trustees of 

California State University (2017) 2 Cal.5th 1057, 1062-1063 ("Park") 

[emphasis in original, quoting City of Cotati v. Cashman (2002) 29 Cal.4th 69, 

78].) (See also Optional Capital, Inc. v. Akin Gump Strauss, Hauer & Feld LLP 

(2017) 18 Cal.App.5th 95, 111 [the "gravamen" of the cause of action must be 

protected activity, meaning that the acts on which liability is based constitute 

protected activity under the anti-SLAPP statute].)  

To evaluate the Complaint and the ten causes of action alleged by Plaintiff under 

these standards, "courts should consider the elements of the challenged claim and 

what actions by the defendant supply those elements, and consequently form the 

basis for liability." (Park, supra, 2 Cal.5th at 1063 [emphasis added].) Courts 

must distinguish between the activities alleged that constitute the basis of the 

claim and those that merely provide evidentiary support for the claim. (Gaynor v. 

Bulen (2018) 19 Cal.App.5th 864, 877-878.) Under Park, protected activity must 

supply one or more elements of the cause of action challenged by the anti-

SLAPP motion in order for the moving party to satisfy the first step in the anti-

SLAPP analysis. (Park, supra, 2 Cal.5th at 1064.)  

B. Meaning of "Claim" Under anti-SLAPP Statute and "Mixed" Claims 



 

 

 

The Court in Baral explained the meaning of a "claim" that is properly subject to 

an anti-SLAPP motion under Code of Civil Procedure section 425.16 as 

"allegations of protected activity that are asserted as grounds for relief." (Baral, 

supra, 1 Cal.5th at 395, italics omitted.) Claims may be "mixed" causes of 

action, that are based on both protected activity and acts not qualifying as 

protected activity under Code of Civil Procedure section 425.16(b)(1) and (e), in 

which case in the Prong 1 analysis "the unprotected activity is disregarded at this 

stage. If the court determines that relief is sought based on allegations of activity 

protected by the statute, the second step is reached." (Baral, supra, 1 Cal.5th at 

396.) In determining whether the claim is based on protected activity, the Court 

in Contreras v. Dowling (2016) 5 Cal.App.5th 394 explained what the Court 

considers: 

"In deciding whether the 'arising from' requirement is 

met, a court considers 'the pleadings, and supporting 

and opposing affidavits stating the facts upon which 

the liability or defense is based.' (§ 425.16, subd. (b).)" 

(City of Cotati v. Cashman, supra, 29 Cal.4th at p. 79.) 

Thus, the court is not limited to examining the 

allegations of the complaint alone but rather considers 

the pleadings and the factual material submitted in 

connection with the special motion to strike. (Karnazes 

v. Ares (2016) 244 Cal.App.4th 344, 353–354 

[considering pleadings, a declaration, and e-mails 

attached thereto at first step of anti-SLAPP analysis]; 

see Navellier, supra, 29 Cal.4th at p. 90 ["Examination 

of the relevant documents reveals that each of Sletten’s 

acts (or omissions) about which plaintiffs complain 

falls squarely within the plain language of the anti-

SLAPP statute."].)  

(Id. at 408.) 

C. Protected Activity 

The three categories of protected activity in Code of Civil Procedure section 

425.16(e) on which Defendant relies are: "(1) any written or oral statement or 

writing made before a legislative, executive, or judicial proceeding, or any other 

official proceeding authorized by law," "(2) any written or oral statement or 



 

 

 

writing made in connection with an issue under consideration or review by a 

legislative, executive, or judicial body, or any other official proceeding 

authorized by law," and the catchall category, "(4) any other conduct in 

furtherance of the exercise of the constitutional right of petition or the 

constitutional right of free speech in connection with a public issue or an issue of 

public interest." (Code Civ. Proc. §§ 425.16(e)(1), 425.16(e)(2), and 

425.16(e)(4).) The Court evaluates each cause of action of the Complaint to 

determine whether protected activity under these categories supplies one or more 

elements of the cause of action. 

Application of Prong 1 Analysis to Claims 

A. 1st C/A - Elder Abuse/Neglect 

Plaintiff's first cause of action alleges an elder neglect and abuse claim in 

violation of the Welfare & Institutions Code. Plaintiff alleges a violation of 

Welfare & Institutions Code section 15610.57 by neglect based on Defendant's 

allegedly having the care or custody of his father and his "negligent failure  . . ." 

to exercise that degree of care that a reasonable person in a like position would 

exercise. (Welf. & Inst. Code § 15610.57(b)(1).) (Compl. ¶ 30.) She alleges 

Defendant neglected Decedent by his directing Decedent's doctors not to 

administer antibiotics for Decedent's pneumonia, which she contends is a 

"[f]ailure to provide medical care for physical and mental health needs" under 

the statute. (Welf. & Inst. Code, § 15610.57(b)(2); Compl. ¶¶ 31, 33.) She also 

alleges Defendant's conduct constitutes neglect based on his "[f]ailure to protect 

[Decedent] from health and safety hazards." (Welf. & Inst. Code § 

15610.57(b)(3); Compl. ¶ 32.) Plaintiff contends that Defendant's conduct also 

qualifies as abuse under Welfare & Institutions Code section 15610.07, which 

includes neglect as defined in the statute. (Compl. ¶¶ 35, 36; Welf. & Inst. Code 

§ 15610.07(a) [" 'Abuse of an elder . . .' means any of the following: [¶] (1) 

Physical abuse, neglect, abandonment, isolation, abduction, or other treatment 

with resulting physical harm or pain or mental suffering. [¶] (2) The deprivation 

by a care custodian of goods or services that are necessary to avoid physical 

harm or mental suffering."].) She alleges Defendant withheld antibiotic treatment 

for the pneumonia despite his knowledge of the substantial likelihood of death 

without it. (Compl. ¶ 38.) 

The Court in Carter v. Prime Healthcare Paradise Valley LLC (2011) 198 

Cal.App.4th 396, 406-407 summarized the elements necessary to state an elder 



 

 

 

abuse cause of action based on neglect:  

The plaintiff must allege (and ultimately prove by clear 

and convincing evidence) facts establishing that the 

defendant (1) had responsibility for meeting the basic 

needs of the elder or dependent adult, such as nutrition, 

hydration, hygiene or medical care [citations omitted]; 

(2) knew of conditions that made the elder or 

dependent adult unable to provide for his or her own 

basic needs [citations omitted]; and (3) denied or 

withheld goods or services necessary to meet the elder 

or dependent adult's basic needs, either with knowledge 

that injury was substantially certain to befall the elder 

or dependent adult (if the plaintiff alleges oppression, 

fraud or malice) or with conscious disregard of the high 

probability of such injury (if the plaintiff alleges 

recklessness) [citations omitted]. The plaintiff must 

also allege (and ultimately prove by clear and 

convincing evidence) that the neglect caused the elder 

or dependent adult to suffer physical harm, pain or 

mental suffering. [Citations omitted.]  

(Id. at 406-407.) 

Plaintiff has not alleged a claim for financial elder abuse. She alleges a claim for 

physical abuse and neglect based on Defendant's alleged intentional withholding 

and failure to provide necessary medical care by Defendant's instructing 

Decedent's physicians not to provide antibiotics to treat Decedent's pneumonia, 

even though he knew his father's death was substantially likely as a result. (Park, 

supra, 2 Cal.5th at 1064.)  

1. Claim Not Founded on Petitioning Activity/Judicial Proceeding 

The allegations regarding Defendant's disputed interests in the shopping center 

provide evidence of Defendant's potential motivations for withholding medical 

care and for allegedly desiring to hasten Decedent's death; it could also be 

inferred that the disputes pending the Trust Case and Probate Case provide 

motivation for Plaintiff to bring this action. Those motivations, however, do not 

demonstrate that the causes of action alleged against Defendant "arise out of" 



 

 

 

protected activity for purposes of the anti-SLAPP statute, as construed by the 

cases discussed above. 

Allegations in the Complaint regarding Defendant's motives for engaging the 

conduct alleged as the basis for the claims in the Complaint are separate from the 

acts and conduct necessary to establish that Defendant recklessly, or with malice 

or oppression deliberately, withheld medical care resulting in Decedent's demise. 

(Gaynor v. Bulen, supra, 19 Cal.App.5th at 877-878.) It is the conduct and 

actions by Defendants in withholding antibiotic treatment, Defendant's 

recklessness in doing so or intent to do so with malice or oppression, that 

comprise the essential elements of the claim under Welfare & Institutions Code 

section 15657. The reasons why Defendant may have engaged in that reckless, 

malicious or oppressive conduct based on the disputed property claims involved 

in the Trust Case and Probate Case are not elements of the Welfare & Institutions 

Code claim but only provide evidence to support the claim by explaining the 

motivations for Defendant's conduct. (Id.) Defendant has not shown that his 

exercise of his petitioning rights to assert his claim to the shopping center is the 

"gravamen" of this cause of action under the standards of Code of Civil 

Procedure sections 425.16(e)(1) and 425(e)(2) as interpreted by the case law. 

2. Defendant's Communications with Decedent's Doctrines Do Not 

Qualify as Protected Activity Under Code of Civil Procedure 

Section 425.16(e)(4) 

Under Code of Civil Procedure section 425.16(e)(4), conduct in furtherance of 

the exercise of the "constitutional right of free speech in connection with a public 

issue or an issue of public interest" can qualify as protected activity under this 

"catchall" provision. (FilmOn.com Inc. v. Doubleverify, Inc. (2019) 7 Cal.5th 

133, 144 ("FilmOn.com") ["The reference to 'any other conduct' in section 

425.16, subdivision (e)(4) also underscores its role as the 'catchall' provision 

meant to round out the statutory safeguards for constitutionally protected 

expression."].) The California Supreme Court has identified three general 

categories of speech that may fit within the catchall provision: "The first, when 

the statement or conduct concerns 'a person or entity in the public eye'; the 

second, when it involves 'conduct that could directly affect a large number of 

people beyond the direct participants'; and the third, when it involves 'a topic of 

widespread, public interest.' [Citation omitted.]" (Rand Resources, LLC v. City 

of Carson (2019) 6 Cal.5th 610, 621 [quoting Rivero v. American Federation of 



 

 

 

State, County, and Municipal Employees, AFL—CIO (2003) 105 Cal.App.4th 

913, 924].) (See also FilmOn.com, supra, 7 Cal.5th at 145-146 ["In articulating 

what constitutes a matter of public interest, courts look to certain specific 

considerations, such as whether the subject of the speech or activity 'was a 

person or entity in the public eye' or 'could affect large numbers of people 

beyond the direct participants' (Wilbanks v. Wolk (2004) 121 Cal.App.4th 883, 

898 (Wilbanks)); and whether the activity 'occur[red] in the context of an 

ongoing controversy, dispute or discussion' (Du Charme v. International 

Brotherhood of Electrical Workers (2003) 110 Cal.App.4th 107, 119), or 

'affect[ed] a community in a manner similar to that of a governmental entity' 

(Damon v. Ocean Hills Journalism Club (2000) 85 Cal.App.4th 468, 479)."].) 

In FilmOn.com, the California Supreme Court established a two-part analysis 

"rooted in the statute's purpose and internal logic" for courts to determine if the 

activity in question is protected under the catchall provision of Code of Civil 

Procedure section 425.16(e)(4): "First, we ask what 'public issue or [] issue of 

public interest' the speech in question implicates—a question we answer by 

looking to the content of the speech. (§ 425.16, subd. (e)(4).) Second, we ask 

what functional relationship exists between the speech and the public 

conversation about some matter of public interest." (FilmOn.com, supra, 7 

Cal.5th at 149-150.)  

As further guidance, the Court explained that "a statement is made 'in connection 

with' a public issue when it contributes to—that is, 'participat[es]' in or 

furthers—some public conversation on the issue. [Citation omitted.] But the 

inquiry of whether a statement contributes to the public debate is one a court can 

hardly undertake without incorporating considerations of context—including 

audience, speaker, and purpose." (FilmOn.com, supra, 7 Cal.5th at 151-152.) 

Moreover, the Court stated, "[I]t is not enough that the statement refer to a 

subject of widespread public interest; the statement must in some manner itself 

contribute to the public debate." (FilmOn.com, supra, 7 Cal.5th at pp. 150, 154.) 

" '[C]ontribut[ing] to the public debate' means the defendant 'participated in, or 

furthered, the [public] discourse that ma[de] [the] issue one of public interest.' " 

(Id. at 150, 151.) 

In FilmOn.com, the plaintiff asserted a cause of action for trade libel and related 

claims against based on a confidential report prepared by the defendant company 

and shared with its client from its review of Internet traffic related to the 



 

 

 

company. The Court held the report was not protected activity under the anti-

SLAPP statute, "even where the topic discussed is, broadly speaking, one of 

public interest" because the reports were "too tenuously tethered to the issues of 

public interest they implicate, and too remotely connected to the public 

conversation about those issues, to merit protection under the catchall provision." 

(Id. at 140.) 

Under FilmOn.com and subsequent cases applying its two-part analysis of the 

catchall provision, the private communications between Defendant and 

Decedent's doctors about Decedent's medical care are not protected activity 

under Code of Civil Procedure section 425.16(e)(4). (See, e.g., Murray v. Tran 

(2020) 55 Cal.App.5th 10, 31 [in defamation claim, emails did not qualify as 

protected activity under FilmOn.com functional relationship test and the catchall 

provision; though the statements addressed an issue of public interest regarding 

the quality of dental care provided by a dental practice, there was "no showing 

the statements furthered or contributed to a public conversation or discussion on 

this issue" as neither members of the public nor persons with responsibility for or 

authority over the dentist's work received the emails]; Jeppson v. Ley (2020) 44 

Cal.App.5th 845, 856-857 [post on internet website Nextdoor.com by one 

neighbor about another neighbor's alleged danger to the neighborhood not a 

matter of "public interest" but rather part of a local, private dispute].) (See also 

Savage v. Pacific Gas & Electric Co. (1993) 21 Cal.App.4th 434, 445 ['Since the 

statements at issue here involved a matter of purely private concern 

communicated between private individuals, we do not regard them as raising a 

First Amendment issue. 'While such speech is not totally unprotected by the First 

Amendment [citation], its protections are less stringent' [than that applying to 

speech on matters of public concern]. (Dun & Bradstreet, Inc. v. Greenmoss 

Builders, Inc. (1985) 472 U.S. 749, 760.)"].) 

Nagel v. Twin Laboratories, Inc. (2003) 109 Cal.App.4th 39 cited by Defendant 

for the general proposition that matters of health are matters of public interest is 

inapposite. The Court found no protected activity in a consumer claim for false 

advertising related to the list of ingredients on a supplement product label. (Id. at 

43.) The other authorities Plaintiff cites regarding the importance of end-of-life 

decisions and the use of healthcare directives arise in other contexts and do to not 

address the pertinent issue under Code of Civil Procedure section 425.16(e)(4) as 

construed by FilmOn.com and other applicable decisions. That the general 



 

 

 

subject matter of the communications Defendant had with Decedent's doctors 

may fall within a broad category of general issues of public interest does not 

make the specific communications alleged as the basis for Plaintiff's elder abuse 

and neglect cause of action protected activity. 

Defendant has not shown that his private communications made to the 

Decedent's physicians about his father's care and treatment with antibiotics or his 

alleged instruction not to provide such treatment addressed a matter of public 

interest, rather than purely the private interest of his father's care, or contributed 

to the public debate on the issue of end of life care, since there is nothing before 

the Court that suggests the communications were disseminated to anyone other 

than the limited, private group of individuals interested in Decedent's care, i.e., 

Plaintiff, Decedent, and those providing treatment to Decedent. Defendants have 

not shown that the communications with the doctors meet either part of the two-

part analysis required under FilmOn.com to be protected activity under Code of 

Civil Procedure section 425.16(e)(4).  

B. 2nd C/A - Negligence 

Plaintiff alleges a second cause of action for negligence based on Decedent's 

breach of a legal duty to determine if Defendant had authority to make medical 

decisions on Decedent's behalf and if he did, to make medical decisions in 

Decedent's best interests consistent with those that would be made by a 

reasonable person acting with due care. (Compl. ¶¶ 42-44.) She alleges 

Defendant breached his duty of care by asserting he had authority to make 

medical decisions for Decedent, when he did not, and by making reckless or 

negligent medical decisions for Decedent by instructing Decedent's doctors not 

to provide antibiotics which Defendant knew would have likely cured the 

pneumonia and prolonged Decedent's life. (Compl. ¶¶ 43, 44.) 

The elements of negligence are " ''a legal duty to use due care, a breach of such 

legal duty, and [that] the breach [is] the proximate or legal cause of the resulting 

injury.' [Citations and internal quotations omitted.]" (Kesner v. Superior Court 

(2016) 1 Cal.5th 1132, 1142 [quoting Beacon Residential Community Assn. v. 

Skidmore, Owings & Merrill LLP (2014) 59 Cal.4th 568, 573].) The facts alleged 

in the Complaint that supply these essential elements are not any claims 

Defendant may have had, may have intended to assert or may have subsequently 

pursued in the Trust Case or Probate Case. Those claims are alleged to be the 



 

 

 

motivating factor behind his conduct constituting the breach of duty that 

allegedly proximately caused his father's hastened passing. His conduct in 

allegedly giving improper, negligent or reckless instructions not to give 

antibiotic treatment to his father to try to cure the pneumonia is not protected 

activity under Code of Civil Procedure sections 425.16(e)(1), (e)(2), or (e)(4) 

under the authorities and analysis set forth regarding the first cause of action. 

C. 3rd C/A – Negligent Infliction of Emotional Distress ("NIED") 

In response to Defendant's demurrer to this cause of action, Plaintiff states she 

will dismiss this claim. (Opp. Dem. p. 13, ll. 3-6 ["Plaintiff agrees to voluntarily 

drop" the NIED claim].) Nevertheless, based on the same reasoning applicable to 

the first and second causes of action, the NIED claim does not arise out of 

protected activity. 

D. 4th C/A –"Intrusion into Private Affairs" 

The factual allegations on which this cause of action are based are similar to 

those alleged in the second cause of action for negligence. (Compare Compl. ¶¶ 

42-44 and ¶¶ 52-55.) Plaintiff alleges Defendant improperly intruded into the 

Decedent's private medical affairs when Defendant made healthcare decisions for 

Decedent contrary to Decedent's wishes, which resulted in Decedent being 

deprived of antibiotic treatment that caused his death. (Compl. ¶¶ 52-55.)  

Invasion of privacy claims may be common law claims or claims founded on the 

California Constitution. (Hernandez v. Hillsides, Inc. (2009) 47 Cal.4th 272, 

286-288 [describing these claims, their differences and similarities in detail].) 

The elements of each are similar. (Id.) "A privacy violation based on the 

common law tort of intrusion has two elements. First, the defendant must 

intentionally intrude into a place, conversation, or matter as to which the plaintiff 

has a reasonable expectation of privacy. Second, the intrusion must occur in a 

manner highly offensive to a reasonable person. [Citation omitted.]" (Id. at 286.) 

(See also Sanders v. American Broadcasting Companies (1999) 20 Cal.4th 907, 

914, 916 cited by Plaintiff [two elements are "(1) intrusion into a private place, 

conversation or matter, (2) in a manner highly offensive to a reasonable person," 

and holding that the privacy or seclusion need not be absolute in order for the 

person to state an intrusion claim].) 

The protected activity based on Defendant's claim to the shopping center do not 



 

 

 

provide any element of the claim for intrusion alleged in the Complaint. At most, 

they provide evidence of reasons why Defendant may have intruded into 

Decedent's private medical decisions. (Park, supra, 2 Cal.5th at 1064; Gaynor v. 

Bulen, supra, 19 Cal.App.5th at 877-878.)  

Defendant's communications with Decedent's doctors are facts comprising one or 

more elements of the fourth cause of action, but for the reasons discussed above 

and based on FilmOn.com and other authorities, those communications do not 

constitute protected activity under Code of Civil Procedure section 425.16(e)(4). 

As a result, this cause of action also does not arise out of protected activity.  

E. 5th C/A – Fraud  

The elements of fraud are: " '(a) misrepresentation (false representation, 

concealment, or nondisclosure); (b) knowledge of falsity (or "scienter"); (c) 

intent to defraud, i.e., to induce reliance; (d) justifiable reliance; and (e) resulting 

damage.' [Citations omitted.]" (Lazar v. Superior Court (1996) 12 Cal.4th 631, 

638.) Plaintiff alleges that Defendant made misrepresentations to Decedent's 

medical care providers regarding his authority to make healthcare decisions for 

Decedent and that Decedent would not have wanted to receive antibiotics to treat 

the pneumonia he had developed. (Compl. ¶ 58.) She alleges the hospital relied 

on these representations, and Decedent was forced to rely on them because of his 

condition, to his detriment, as the resulting failure to administer antibiotics 

caused or hastened his death. (Compl. ¶¶ 59, 60.)  

Putting aside any issues as to whether the facts pled state a cause of action for 

fraud, this cause of action also does not arise out of protected activity because 

protected activity does not supply one or more essential elements of the claim. 

The disputed claims and interests Defendant had in the shopping center may be 

evidence of the reasons for Defendant's alleged misrepresentations regarding his 

authority to make Decedent's healthcare decisions and for the alleged 

misrepresentations regarding whether Decedent wanted or should be given 

antibiotics for his pneumonia, but his claims or intended assertion of claims to 

the shopping center are not facts establishing any essential elements of the cause 

of action. (Park, supra, 2 Cal.5th at 1064.) The communications with the doctors 

regarding Decedent's medical care are private communications on an issue of 

private interest, and do not qualify as protected activity under Code of Civil 

Procedure section 425.16(e)(4) as construed in FilmOn.com and other decisions. 



 

 

 

 F. 8th C/A – Loss of Consortium 

Plaintiff alleges an eighth cause of action for loss of consortium, based on her 

marital relationship with Decedent. The cause of action by its nature is a claim 

derivative of the negligence claim. (Hahn v. Mirda (2007) 147 Cal.App.4th 740, 

746.) For the same reasons the negligence claim does not arise out of protected 

activity, this cause of action also does not arise out of protected activity. 

G. 6th C/A - Wrongful Death; 7th C/A – "Survivorship" 

In her sixth cause of action for wrongful death, Plaintiff alleges Defendant's acts 

and omissions, including his neglect of Decedent, caused Decedent's death. In 

support of her wrongful death claim, she alleges she is "the only heir of 

Decedent, and Decedent's surviving spouse." (Compl. ¶ 63.)  

" 'A cause of action for wrongful death is … a statutory claim. (Code Civ. Proc., 

§§ 377.60–377.62.) Its purpose is to compensate specified persons—heirs—for 

the loss of companionship and for other losses suffered as a result of a decedent's 

death.' [Citation omitted.] 'The elements of the cause of action for wrongful 

death are the tort (negligence or other wrongful act), the resulting death, and the 

damages, consisting of the pecuniary loss suffered by the heirs.' [Citation, 

internal quotation marks and italics omitted.]" (Lattimore v. Dickey (2015) 239 

Cal.App.4th 959, 968 [quoting Quiroz v. Seventh Ave. Center (2006) 140 

Cal.App.4th 1256, 1263].)  

Plaintiff alleges a claim for negligence (2nd C/A) which supplies an underlying 

tort alleged to support the wrongful death claim. Under Code of Civil Procedure 

section 377.60(a), a surviving spouse is one of the persons who may assert a 

wrongful death cause of action, a status she alleges as the basis for this claim. 

(Compl. ¶ 63.) For the same reasons the negligence cause of action does not arise 

out of protected activity for purposes of the anti-SLAPP statutes, as interpreted 

under the cited case law, the sixth cause of action for wrongful death also does 

arise out of protected activity.  

Plaintiff alleges a "survivorship" claim as the seventh cause of action. There are 

no additional substantive allegations against Defendant in this cause of action, 

but the claim essentially includes allegations for recovery of Decedent's pre-

death medical expenses incurred. In this cause of action, based on her status as 

Decedent's heir, successor in interest, or representative of his estate. (Compl. ¶¶ 



 

 

 

65, 66). There is no separate cause of action for a "survivor" claim; rather, a 

survivor claim is one that survives the death of the person holding it pursuant to 

statute. (Quiroz v. Seventh Ave. Center (2006) 140 Cal.App.4th 1256, 1264 

["[t]he survival statutes do not create a cause of action. Rather, '[t]hey merely 

prevent the abatement of the cause of action of the injured person, and provide 

for its enforcement by or against the personal representative of the deceased.' 

[Citation omitted.]," quoting Grant v. McAuliffe (1953) 41 Cal.2d 859, 864].)  

The disputed claim by Defendant to the shopping center, or his intent to pursue 

such claims, do not provide an essential element of the sixth and seventh causes 

of action. The communications Defendant allegedly made to Decedent's doctors 

which are the foundation for the claims for wrongful death and any cause of 

action for injury to Decedent which survives his death under Code of Civil 

Procedure sections 377.20 and 377.30 subject to the seventh cause of action do 

not constitute protected activity for the reasons explained above and based on 

FilmOn.com and other decisions. 

H. 9th C/A – Constructive Trust and 10th C/A – Declaratory Relief 

Plaintiff seeks a constructive trust in her ninth cause of action, specifically an 

order that any assets Defendant may obtain in connection with the pending 

probate of Decedent's estate must be held in constructive trust under Probate 

Code section 259. She seeks declaratory relief in her tenth cause of action, and 

asks for a determination that Probate Code section 259 precludes Defendant from 

obtaining any inheritance from Decedent's estate. Plaintiff alleges Defendant 

seeks to "wrongfully gain assets of Decedent in a probate action." (Compl. ¶ 74, 

p. 14, ll. 5-6.) 

These causes of action appear to come closer to potentially arising out of 

protected activity based on the Trust Case and Probate Case. In these causes of 

action, Plaintiff seeks to preclude Defendant from disposing of any assets or 

inheritance he may obtain from the probate of Decedent's estate. She asks the 

Court to declare Defendant is disinherited and "predeceased" Decedent as a 

result of the abuse, neglect, and other misconduct Plaintiff alleges in her 

preceding claims. (Compl. ¶¶ 74-76, 79-84.) Plaintiff alleges that there is a 

probate action in which Defendant seeks to gain assets of the Decedent, 

implicitly referring to the Probate Case. (Compl. ¶¶ 74 [Defendant seeks to gain 

"assets of Decedent in a probate action] and 75, 81, 82 [Defendant has no right 



 

 

 

"to inherit anything from Decedent in his probate case."].)  

In Gaynor v. Bulen (2018) 19 Cal.App.5th 864, 879-880, the Court held that a 

claim for breach of fiduciary duty against trustees of a trust based on the trustees' 

alleged breach of the duty of loyalty did not arise out of protected activity, 

despite allegations in the complaint regarding the trustees' conduct in certain 

probate litigation. The Court explained, "[T]he allegation that Trust assets were 

improperly used on the probate litigation was not a separate legal claim, but 

merely reflected the manner in which the Cotrustees and James implemented 

their alleged wrongful plan to alter the trustee succession rules to favor their own 

interests. . . . The allegations asserted as grounds for relief against James were 

predicated on his taking actions to favor himself to the detriment of the Gaynor 

beneficiaries. There is nothing in the Baral decision suggesting the high court 

envisioned so narrowly parsing the allegations of a complaint to trigger anti-

SLAPP protection based solely on illustrations of alleged disloyal conduct by a 

fiduciary. (Id. at 879-880 [relying on the definition of a claim subject to the anti-

SLAPP statute in Baral, supra, 1 Cal.5th at 395.) 

"When the allegations referring to litigation activity 'are only incidental to a 

cause of action based essentially on nonprotected activity, collateral allusions to 

protected activity should not subject the cause of action to the anti-SLAPP 

statute.' [Citations, internal quotation marks omitted.]" (Wittenberg v. Bornstein 

(2020) 50 Cal.App.5th 303, 312-313 [addressing client claim against attorney for 

representing other parties with adverse interests, stating allegations referring to 

attorney's actions in court alone did not mean the claim arose out of protected 

activity, quoting Hylton v. Frank E. Rogozienski, Inc. (2009) 177 Cal.App.4th 

1264, 1273].) 

The fact that Defendant has asserted claims to the shopping center which is an 

asset in dispute in the Trust Case and Probate Case does not mean that the ninth 

and tenth causes of action arise out of Defendant's engaging in protected activity 

by his participation in those judicial proceedings or participating in activities in 

anticipation of litigation by asserting a claim to the shopping center. Allegations 

of the Probate Case and Defendant’s claim to assets in the Probate Case in these 

causes of action supply evidentiary facts regarding the means by which 

Defendant may obtain or try to retain assets of the Decedent, but the gravamen of 

these claims is the request for a determination that Defendant’s misconduct, 

including elder abuse and neglect of the Decedent, preclude Defendant from 



 

 

 

obtaining or retaining any of Decedent’s assets under Probate Code section 259, 

by whatever means he may acquire them, and that a constructive trust should be 

imposed over those assets because of Defendant’s misconduct injuring the 

Decedent alleged in the Complaint. The allegations provide evidence that there is 

a risk Defendant will receive Decedent’s assets to which Plaintiff claims he is 

not entitled under Probate Code section 259 and therefore an immediate 

controversy requiring judicial resolution, according to her allegations. 

Defendant's alleged conduct giving rise to the constructive trust and declaratory 

relief is not Defendant asserting a claim to the shopping center, whether prior to 

or after the commencement of the Trust Case and Probate Case. The conduct 

giving rise to the claims for relief in the ninth and tenth causes of action is 

Defendant's alleged acts and omissions of elder abuse and neglect, negligence, 

and conduct leading to Decedent's wrongful death, none of which constitute 

protected activity for the reasons set forth above. (See, e.g., Compl. ¶¶ 74 

[Defendant seeks to gain assets by fraud and other wrongful acts alleged in the 

Complaint], 75 [Defendant engaged in elder abuse], 76 [Defendant's wrongful 

conduct makes him an involuntary trustee of assets], 80 [Defendant engage in 

wrongful acts or omissions and elder abuse and neglect].) For the reasons stated 

above, that conduct is not protected activity under the anti-SLAPP statutes. 

Defendant has not demonstrated the ninth and tenth causes of action arise out of 

protected activity and has not shifted the burden to Plaintiff to show a probability 

of prevailing on the merits.  

Conclusion 

The Court only reaches the Prong 2 analysis as to the probability of Plaintiff 

prevailing on her claims if the Court determines Defendant has demonstrated that 

the Complaint or any of the causes of action alleged arise out of protected 

activity under Prong 1. For the reasons stated, the Court finds that Complaint and 

the individual causes of action do not arise out of protected activity under Code 

of Civil Procedure section 425.16 and the applicable case law. The Court 

therefore does not reach Prong 2.  

Evidentiary Objections 

Based on the Court's ruling that Defendant has not met his burden of 

demonstrating the Complaint arises out of protected activity under Prong 1 of the 



 

 

 

anti-SLAPP two-step analysis.  

The Court has ruled on the parties' evidentiary objections directed to the parties' 

respective requests for judicial notice as set forth above. The Court does not 

reach Prong 2 for the reasons stated and finds it unnecessary to rule on many of 

the evidentiary objections as a result.  

The Court sustains Defendant's Evidentiary Objection No. 44 to the Declaration 

of Heesoo Bushnell to the extent the statements constitute argument or legal 

conclusions, but accepts the first sentence of the paragraph as a statement of 

Plaintiff's intentions. 

The Court makes the following additional evidentiary rulings on Plaintiff's 

objections to the Declaration of Dr. Allan Bushnell, Jr.: 

Obj. Nos. 1-12 – overruled. 

Obj. No. 13 – overruled except as to the last sentence of the paragraph, which is 

sustained. The Court notes Plaintiff has alleged facts in her Complaint regarding 

the terms of Decedent's new will and disinheritance of Defendant. (Compl. ¶ 9.) 

Obj. No. 14 – sustained. 
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